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BY: ANTHONY M. SOLA AND ELLEN 8. FISHMAN

recent New York Supreme Court
decision should serve as a wake-up
call to risk managers and others

associated with hospital nct\vorks and health
systems. This decision is notcv,/Orthy because

it opens up such entities to the possibility of
liability for acts of negligence and medical
malpractice on (he parr of their affliates.
Given (he enonnoiis implications of this
potential exposure, all concerned would
do well to undertake a thorough revicvv

of existing liability insurance programs,
as \vcll as the rcprcscnratIons nude to the
public about the affliates' status.

The plaintiff in Escudero v. Long Beach

lvledical Center alleges thar care rendered at

Long Beach Medical Center consti tuted
medical malpractice for which Iv1ouot Sinai

Hospital is responsible. Long Beach had
entered into two affliation agreements with
Mount Sinai. Among other things, their
alliance agrecrncIlt was intended to develop
an integrated delivery systeni for managed
carc. Long Beach \-vas permitted (( advertise
itself as a lvloullt Sinai affìliatc.

In a decision published in December
2003, Supreme Court Justice Alice

Schlesinger refused to let Mount Sinai out
of the ~E'scudero case on a pretrial motion.

Signifìcandy, the court found that the \vritten
agreements bct\vccn Mount Sinai and Long
Beach provided no basis for restricting liabili-
ty to Long Beach for acts occurring there.
Although the patient in question never
received any care at 1vloUIlt Sinai, (he court

gave great \veight to the description of Long
Beach as a "clinical affliate of the Mount
Sinai Hospital" on a sign outside the Long
Beach facility and on its letterhead. A patient

entering Long Beach through the emergency
room may have done so in reliance on the
advertisement of Long Bcach's clinical afflia-
tion with Mount Sinai.

The legal principle applied in Escudero
and prior cases goes by various nan1tS:

apparent authority, ostcnsible agency or
agency by cstoppel. \X!hattver namc is used,
the key point is that no marter how carefully
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contracts bet\veen the parent corporation and
the affliate have been written, a court will
look at each case's facts from the plaintiffs
perspective. for instance, if it can be shown
that patieIlts reasonably believe that by going
to Long Beach, they arc getting Mount Sinai
care, 1vlount Sinai risks exposure for money

damages. r n the present climate,
the liinits on sustainable damages
arc ever increasing, nonvithsrand-
ing repeated calls for tort reform.
Therefore, prudence dictates that
Escudero and Íts \-vide-ranging

implications be given imrnediate
attention.

Justice Schlesinger's decision
that defendant Mount Sinai
must remain in the case through
the trial or (his matter, is the first
of its kind since the \'.lave of
hospital mergers, acquisitions and
affìliations over the past decade.
It can be predicted that sav,y
members of the plaintiffs' Bar
\vill start naming hospital
networks and health systems as
defendants in stil niore actions
against the aHìliatcd hospitals.

This is particularly likely when the facility
where the alleged acts occurred has limited
insurance coverage or is in financial distress.
Plaimiffs will fiiid it easy to allege (hat the
patient relied on the parent hospital's

prestige in seeking care and treatment

at the aHìliated hospitaL.

Althougb tbe Eswdero decision con-
cerns a fact pattern that has not previously

been the subject of a reported decision,
it actually entails the application of well-
established precedent. In particular, it is
based on the 1986 Court of Appeals opinioii
in Hill v. St. Clares Hospital. Hill confìrmed
the principle that an institution or individual

appearing to be responsible for a particular
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physician may be held liable for the doctor's

malpractice. Thus, a physician who o\vns
a medical clinic that is held out to the
public as of Ie ring medical services, can be
deemed responsible for malpractice even
though the owner neither participated in
nor controlled the treatment rendered by
an individual doctor.

In similar cases, hospitals and clinics
have been beld liable for injuries caused by
doctors who were independent contractors
rather than en1ployees, but who may have

been (aken for hospital employees by
patients. By analogy, hospital networks ouy
be held responsible for their affliates.

In lvlduba v. Benedictine HOJpital,

another case cited in Escudero, the Appellate

Division expressly found that patients arc
not bound by "secret limitations" in private
contracts bet\veen hospitals and doctors.

Instead, thc courts consider how the hospital

holds itself OLlt (0 the public. Hospital

uniforms, signs, stationery, business cards
and brochures have all been offered as a
basis upon which patients may reasonably
rely in making assumptions about the nature
of the aHìliated hospital's status.

In this modern age, hospital website
and print advertisements prescnt additional
opportunities for enlightening or confusing
the public about this issue. It is only a
matter of tÎine before references to material
of this kind crop up as support for the
patient's subjective imprcssion of the

affliate's relationship with the hospital
nctwork. No doubt, in order to bring a
larger, wealthier defendant within the
sphere ofliability, the patient will claim
reasonable reliance on such factors in
choosing a health care hicility or provider.
Appellate Division precedent establishes,
however, that in the absence of supporting
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THE CHANGING FACE
IN LAWSUITS AGAINST
NURSING HOMES:

LLY: JOSEPH L. DEMARZO AND DANA ll. FALCONJERI

Traditionally, nursing home residentshad diHìcult)' in recovering money

damages against nursing homes. In 1989,
Congress enacted its Omnibus Budget
Reconciliation Act of 1987, which was a
major attempt at reform in the federal regu-
lation of nursing homes. This initiative was
intended (0 dramatically improve the health
and safety of nursing home residents with
extensive regulations, including the
"Residents' Bill of Rights," new care stan-
dards, and new enforcement mechanisms.
See 42 U.se. § i 395, 1396 (2000).

Mirroring the federal statute, many
states have created a statutory right of action
under which individual residents of long
term care facilities may bring suit. The pur-
pose of these statutes is to seek increased
compliance with statutory standards of care
through private legal action. ln 1996, New
York enacted its own statute, which confers a
private right of action on a patient in a nurs-
ing home for injuries sustained as a result of
the deprivation of specified rights. Public
Health Law §2801-d. As a resulr, a cause of
action based upon a violation of statutory
rights has become popular among the plain-
tiff's Bar, and litigation under this statute is
expected to increase.

Public Health Law §280 i-d provides
that a residential health care £lcility that
deprives any patient thereof of any right or
benefit is liable to the patient for injuries suf-
fered as a result of the deprivation. The
statute defines such a "right or benefit" as
one created for the well-being of the patient
by the terms of any contract, code, state
statute, rule or regulation, non-compliance
with which has not been expressly authorized
by the appropriate governmental authority.

Unlike traditional malpractice

actions, a cause of action brought pursuant
to statute for injuries sustained as the result
of the deprivation of specified rights, is gov-
erned by the three-year limitations period,
not by the two-and-one-half-year period for
medical malpractice actions. Zeides v.
Hebrew Home lòr the Aged at Riverdale, Inc.

Public Health Law §2801-d has
recently emerged in numerous court deci-
sions providing a statutory right of action
under which individual residents of long
terni care facilities can bring suit. Relying on
Public Health Law §280 1-d, the Appellate
Division, Fourth Department in Doe v.
Westjll Health Care Center, Inc., overruled,
in parr, Goldberg v. Plaza Nursing Home
Company, when it held that a rape victim
had a cause of action under the statute gov-
erning private actions by patients in
residential health care facilities.

In fact, the Appellate
Division, Third Department, has
even allowed a class action suit
against a nursing honie based upon
Public Health Law §2801-d.
Fleming v. Barnwell Nuning Home

and Healthcare Facility
In an action to recover for

such injuries, compensatory dam-
ages must be assessed in the amount
sufficient to compensate the patient
but in no event may such damages
be less than twenty-five percent of
the daily per-patient rate of pay-
ment established for the residential health

care facility. 'Xere the deprivation is found
to have been willful or in reckless disregard
of the lawful rights of the patient, punitive
damages may be assessed. Public Health Law
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COURT OF APPEALS
OVERTURNS LONGSTA
BY: ELLEN B. FISHMAN

a c0111plctc about-face,

New York's highest court
has recognized a new compensable
injury. Finding that "medical profes-
sionals owe a duty of care to the
developing fetus... (and) a duty of
care to the expectant mother, who is,
after all, the patient," the Court of
Appeals held that "medical malprac-
tice resulting in miscarriage or still-
birth should be construed as a viola-
tion of a duty of c.i-re to the expectant
¡norher, entitling her to daniages for
emotional distress." Broadnax v.

GOl1zalez (Aprili, 2004).

Previously, the rule in New York

was that unless the mother could
prove that she had sustained an inde-
pendent physical injury, she could not
recover damages for her emotional
disuess \-vhen a physician's negligence

caused a miscarriage or stillbirth. That
rule had been articulated in Tebbutt v.

Virostek, a 1975 Court of Appeals
opinion that the same court has now
completely disavowed. In Broadnax,

the coun adopted the reasoning of the
dissenting judges in Tcbbult that there
was a "logical gap in \vhich the fetus is
consigned to a state of 'judicial
limbo'..;." In the view of the present
Court of Appeals, ''Tebbult has failed

THE CHANGING FACE
IN LAWSUITS AGAINST
NURSING HOMES:
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§2801-d'. A patient may also main-
tain an action pursuant to statute
for another type of relief permitted
by law including injunctive and
declawry relief. 2

In any action brought pursuant
to this statute, it is an affìnnative
defense that the facility exercised all

care reasonably necessary to prevent
and limit the deprivation and injury
for which liability is asserted. Public
Health Law 2801-d(l). In contrast
to traditional medical rnalpracrice

suits in which the plaintiff has the
burden to prove a departure from
reasonable care, the defendant
appears to be required to prove that
it in fact exercised reasonable care.
This paradigm seems to beg the
question - in practice, ha" the
burden of proof now shifted to the
defendant' While future case law
can be the only resource to clarify
this point, this is an issue that
counsel should be aware of in

defending these actions.

1. If judgment in an action under the statute is ft~ndered in (,'lor of the plaintiff the COHn in its
discretion and if justice requires, may award anorney's fees to the plainrifTbased on die reasonable
value oflega! services rendered and payable by the defendant. Public Health Law § 2801.d (6).

2. Public Health bw § 2801-d(3).
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to withstand the cold light of logic
and experience."

Advocates for the unborn child
have applauded the Broadnax opinion
and noted the coincidence by which
it \vas issued on the sanic day as the
President signed a new law (hat treats
the fetus as a separate being when
an expectant mother is subject to a
criminal act.

r n contrast, the New York State

Medical Society and others read
Broadnax as another example of the
need for tort rcforni. Indeed, the sole
dissenting judge in Broadnax warned
(hat "Today's ruling exposes medical

caregivers to additional liability for
(he trcatinent they provide to preg-
nant women. Juries will be asked to
quanti f)! the emotional distress (hat a
woman feels upon suffering a miscar-
riage or stilbirth."

Thus, where once there was
no exposure for the emotional harm
to a mother whose child was not
born alive, juries will now be able (0
award money damages if negligence
is found. Experience teaches that
New York juties are exceedingly
gcnerous in a\varding damages for
similar non-economic damages,
such as pain and suffering. Because

BroadnllX recognizes a ncw compcnsa-

ble injury, there will be little guidance
as (0 the appropriate measure of such
damages for the next several years.

Defense counsel will look
(0 Ne\v York's intermediate appellate

coiirts to keep such awards in line
with \",hat v,luld constitute reason-
able compensation. The plaintiffs'
Bar, however, has already called
on the Legislature to expand on
Broadnax so as to permit the parent's

recovery of damages for gricf when
a child born alive later dies as the
result of negligence.

SAVE THE DATE!
ETHICS CLE

Thursday, November 18, 2004

8:30 A.M. - 12:00 p,m.

Location: To be Announced

Martin Clearwater & Bell LLP

is pleased to announce the date of our Fall CLE Program
featuring MC&B Partner John L.A. Lyddane, Esq.

and Anthony Davis, Esq. of Hinshaw and Culbertson.
More information about this 3-Credit Seminar

will be mailed out in the early Summer
so please Save the Date!
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ROBERT T. "WHITTAKER
In his over thirty years with Martin Clearwater & Bell l.l.r,

SENIOR PARTNER ROBERT T. WHITTAKER has

successfully defended cases involving medical malpractice,

products liability, construction liability, architectural

and engineering negligence, malicious prosecution and

municipal liability.

Mr. \X'hi ttaker believes that a trial lawyer's

jury appeal can be a significant factor in
determining his or her success in (he court-
room. He observes (hat there are a number
of \\'ays in which a (rial attorney can use
his interaction with opposing witnesses
and counsel to create support for himself,
and thus his client, from the jury.

Mr. \X!hittaker observes that
a defense attorney who appears at
all friendly with plaintiff's counsel
within view or earshot of a juror are
creating a negative irnpression in the
juror's mind as (0 the sinceri ty of
the defense. Jurors expect lavvcrs to
be as adversarial, albeit in a proFes-

sional manner, as their clients; in a
very real sense (he attorney is stand-
ing in the shoes of (heir clients.
After all, the plaintiffs attorney is
trying his/her best (Q convince the
jury that your client is liable f(:)r
iiialpractice. HO\\T, the juror may
wonder, can the defense attorney

"associate" \\Tith "the eneniy"? In every trial, it
is the defense attorney's responsibility to per-
suade the jury that he or she is (Otally con-
vinced of his client's lack of fault.

The anorney's actions within and outside
of the courtroom must reflect this conviction
as \vell.

The tendency is for attorneys to speak to
each other in an entirely diffèrent inanner
once they leave the confines of the coun-
room. This does not, however, mean that an
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attorney should act other than professionally
and wi th courtesy toward his adversary in

the courtroom.
l\1r. Whittaker cites as an example,

a case he tried which involved claims of
false imprisoninent, malicious prosecution,
slander, physical assault and a host of other
c1airiis against a major department store

and its security guard vis-a-vis a potential
shoplifter. The plaintiff was represented by
a well-known and otherwise successful
criminal lav.iyer, who had been a former
Assistant District Attorney and knew the
trial judge very welL.

From the outset of the trial through
his sumination, plaintiff's attorney tried
his case as if 1vlr. \'Thittaker "vas one of
the defendants, often referring (Q him

as a "manipulator of evidence" and similar
comments targeted at his integrity.
Mr. Whittaker saved his response for
summation during which he addressed
the importance of la\Ver professionalism

and decency. He argued that when a lawyer

abandons them and begins to rely on
personal attacks, it is a SUfe sign that he has
lost his belief in the merits of his case.

The effectiveness of Mr. Whittaker's
approach was evident \\Then the jUfY came

back 30 minutes later having found for his
client on all 1. claims of potential liability.
The jury also had one question for the trial
judge: Could they penalize the plaintiff and
her attorney for bringing the lawsuit?

Cases must be tried on the merits of
the case and the testimonial qualities and
preparedness of their witnesses and experts.
Mr. Whittaker has found that the defense
attorney's character and conviction, as
interpreted by the jury, can also playa
signifìcant role toward that goal.

Mr. Whittaker has lectured to members
of the profession on topics such as trial
advocacy and defense tactics, and he has
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lecnired to hospital staff on matters of risk
management and related issues. He received

his J.D. from the Marshall-Wythe School of
Law of the College of\'Villiam and Mary and
his B.A. from MiddlcbllY College.

Mr \"Xiittakcr is an active rnember
in the American Bar Association and is
adniitted to practice in New York State
Court and U.S. federal Court.

EXPANDED
LIABILITY
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CONTINUED FROM PAGE 2

evidence, a patient's subjective impression
wil not suffice.

Although an appeal to the Appellate
Division is possible at this juncture, Justice
Schlesinger's decision could very well be

affrmed, if only on the ground that plaintiff
raised triable factual issues as to the patien ts

reasonable reliance on l\1ount Sinai's apparent
control of Long Beach. Appellate review may
also a\\'ait the trial of this matter several years
from now. Should Escudero settle in the
interim, JustÍce Schlesinger's decision \\loiild

remain the last word on this suhject.
Martin Clearwater & Bell LLP attorneys

will continue to monitor developnients in
this emerging area of vicarious liahility.

CLE SEMINAR A SUCCESS

O N February 4, 2004, MarrinClearwater & Bell LLP

sponsored a Continuing Legal Education

program for clients at the United Nations
Crowne Plaza HoteL. The seminar,
entitled "Breast Cancer: The Defendant's
Issues," covered an overview of liability
issues, the role of the priinary care
physician and gynecologist, diagnostic

treatment/recoiiinendations, liability

defenses and sustainable verdict ranges.
Attendees received three CLE

credits for the event, which included
presentations by MC&B senior partners
Bruce G. Habian and John L.A. Lyddane,

as well as a distinguished breast cancer
specialist. The event included a
continental breakfast and networking
luncheon.
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MICHAEL E. GALLAY joined MC&B
in 2000; in addition to medical malpractice

defense, his practice also involves the
defense of legal malpractice and general
liability actions. Prior to joining MC&B,
1\'11. Gallay was an Assistant District

Anorney in Kings County and an
Assistant Corporation Counsel with the
New York City Law Department's Toft
Division. He received his J.D. from Bosron
University School of Law in 1992 and his
A.B. ii-om Colgate University in 1989.
Mr.Gallay is admitted to practice before
the New York State Courts and the
United States District COllrt for the
Southern District of New York.

OUMPIO A. RussO joined MC&B
in 2000; his legal practice encompasses
all aspects of medical malpractice litigation
and personal injury defense. Before joining
MC&ß, Mr. Russo served as an Assistant
District Attorney for Bronx COuiUy, New
York. Mr. Russo received his J.D. huii
St. John's University School of Law in
1996 and his B.A., summa cum laude,
from Fordham University in 1993.
He is admitted to practice before the
New York and Connecticut Courts.

The Deft"U Prtutice IJptliite is puhlished by Martin Cleanvater & Bell l-Ll'. This newsletter
is intended to pro\,jde general information about significant legal developments and for general
information only, and should not be used for specific action without obtaining legal advice.
Anyone wishing to retain Martin Clearwater & ßdl 111' should contact Slacie L. Young,
Managing Partner, 220 East 42nd Street, New York, New York 10017, (212) 697-3122.
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