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D o Not Resuscitate (DNR) orders are 
generally accepted from an ethical and 
legal standpoint due to the recognized 

right for a competent person to make decisions 
regarding personal medical care.  When a DNR 
is in effect, lifesaving measures, such as cardio-
pulmonary resuscitation (CPR) are not to be 
implemented if a patient arrests.  These orders 
are often issued by a patient or family mem-
bers in situations where the harm of resuscita-
tion may outweigh the benefit of treatment.1 
In these cases, resuscitation may only prolong 
the life of a terminally ill or neurologically 
compromised patient. DNR orders allow the 
patient to choose quality of life over quantity. 
While most states have not enacted Die with 
Dignity statutes, a DNR remains one option 
in New Jersey that a patient has in vocalizing 
the desire to die peacefully without aggressive 
CPR procedures. 
 The question then remains, what are the 
consequences if a hospital or physician violates 
a DNR order.  Traditionally, courts have lim-
ited damages for a wrongfully resuscitated pa-
tient, and did not permit pain and suffering 
separate and apart from the resuscitation itself.  
The law remained consistent with wrongful 
life litigation which has its genesis following 
the landmark decision of Roe v. Wade. Histori-
cally, after abortions were legalized, physicians 
were faced with lawsuits from plaintiffs who 
claimed that had it not been for the physician’s 
negligence they would have aborted their child.  

The courts recognized wrongful life actions are 
brought by a “defective child who claims but 
for the defendant doctor’s negligent advice to 
or treatment of its parents the child would not 
have been born.”  Procanik by Procanik v. Cil-
lio, 97 N.J. 339, 349 (1984). The essence of 
these cases is that “the infant’s cause of action 
is that its very life is wrongful.”  Id. 
 In Procanik by Procanik, the New Jersey 
Supreme Court reasoned that “life, no matter 
how burdened, is preferable to non-existence 
. . . and that the infant has not suffered any 
damage cognizable at law by being brought 
into existence.” Id. Additionally, “the crux of 
the problem is that there is no rational way to 
measure non-existence with pain and suffering 
of his impaired existence.” Id. at 354. There-
fore, the Supreme Court did not allow damages 
for pain and suffering. The Court did permit 
an infant’s claim for medical expenses attribut-
able to his/her birth defects as “reasonably cer-
tain, readily calculable and of a kind daily de-
termined by judges and juries.” Id. at 350-51.    
Accordingly, in a wrongful life case a child or 
his/her parents may recover special damages for 
extraordinary medical expenses incurred during 
infancy. This has remained the law in New Jersey 
and while numerous plaintiffs have argued for 
different compensable damages they have unan-
imously been rejected.2
      Similar reasoning has followed in wrongful 
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Apparent Agency in 
Connecticut Medical 
Malpractice Actions in the
Wake of Cefaratti v. Aranow 

Background

Connecticut has long recognized the doc-
trine of respondeat superior, which, as 
applied to medical malpractice actions, 

holds employers such as hospitals vicarious-
ly liable for tortious acts of its employees and 
agents acting in the scope of their employment 
or agency. In addition to actual agency, jurisdic-
tions such as New York State have held employ-
ers vicariously liable based upon the principle of 
apparent agency. Apparent agency is where the 
employer, such as a hospital, may be held liable 
for a non-employee. In the context of medical 
malpractice, New York State courts have held 
hospitals liable for a medical provider’s negli-
gence, even in the absence of an agency or em-
ployment relationship, if the hospital holds the 
provider out as having authority to provide the 
service rendered, and the patient reasonably be-
lieves that the provider possesses such authority. 
Historically, Connecticut courts had not rec-
ognized apparent agency as a basis of vicarious 
liability 1, limiting a hospital’s vicarious liability 
under these circumstances to actual agency rela-
tionships…until now.

Connecticut Supreme Court Decision
 Recently, the Connecticut Supreme Court, 
in Cefaratti v. Aranow  2, held that the doctrine 
of “apparent agency” is a viable theory to hold 
a principal (hospital) liable for the negligence of 
a non-agent third-party (physician), expanding 
the basis for vicarious liability against hospitals. 
The Cefaratti Court established the following 
two tests for evaluating apparent agency.
 When it is the plaintiff who selects a par-
ticular medical professional to provide services, 
the plaintiff must establish that: “(1) the princi-
pal held the apparent agent or employee out to 
the public as possessing the authority to engage 
in the conduct at issue, or knowingly permit-
ted the apparent agent or employee to act as 
having such authority; (2) the plaintiff knew of 
these acts by the principal, and actually and rea-
sonably believed that the agent or employee or 
apparent agent or employee possessed the nec-
essary authority; and (3) the plaintiff detrimen-
tally relied on the principal’s acts, i.e., the plain-
tiff would not have dealt with the tortfeasor if 
the plaintiff had known that the tortfeasor was 
not the principal’s agent or employee.” Id.

1. See, e.g., L&V Contractors LLC v. Heritage Warranty Insurance Risk Retention Group, Inc., 136 Conn. App. 662 (2012)  
("the doctrine of apparent authority cannot be used to hold a principal liable for the tortious actions of its alleged agent”).

2. 321 Conn. 593, 141 A.3d 752 (2016).
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Detrimental reliance need not be  

shown to invoke apparent agency  

liability where the plaintiff seeks  

services from the hospital.

 However, when the plaintiff sought services from 
the hospital itself and not a particular individual, plain-
tiff must show that: “(1) the principal held itself out as 
providing certain services; (2) the plaintiff selected the 
principal on the basis of its representations; and (3) the 
plaintiff relied on the principal to select the specific per-
son who performed the services that resulted in the harm 
complained of by the plaintiff.” Id. Detrimental reliance 
need not be shown to invoke apparent agency liability 
where the plaintiff seeks services from the hospital.
 In Cefaratti, the defendant surgeon had required the 
plaintiff to attend a seminar that the surgeon conducted 
at the defendant hospital as a pre-condition to accept-
ing the plaintiff as his patient. The plaintiff also attend-
ed a number of informational sessions at the defendant 
hospital that were conducted by the defendant surgeon’s 
staff. Further, the plaintiff received a pamphlet at one 
of the informational sessions that had been prepared by 
the defendant hospital describing the role of “the team” 
throughout the process. Thus, the plaintiff assumed that 
the defendant surgeon was an employee of the defendant 
hospital, and the plaintiff alleged that she relied on this 
belief when she chose to undergo surgery at the defen-
dant hospital. 
 Given that the Supreme Court expanded the scope 
of vicarious liability to include apparent agency, it re-
manded the action to the Trial Court to offer the plain-
tiff an opportunity to raise “a reasonable inference that 
she would not have allowed [the surgeon] to perform the 
surgery if she had known that he was not [the hospital’s] 
agent or employee”; in order words, to allow plaintiff 
to try to establish detrimental reliance on the apparent 
agency between the surgeon and the hospital.

Impact of Cefaratti
 The Connecticut Supreme Court’s decision will not 
impact the case where a privately employed physician 
with privileges at the hospital admits his or her patient 
to the hospital. Further, where the plaintiff selects the 
physician, even without a prior relationship, the Cefaratti 
Court explicitly stated that it will be the rare case where 

a plaintiff will be able to establish the requisite detrimen-
tal reliance to invoke apparent agency liability against 
the hospital. However, the Cefaratti decision will add ad-
ditional risk for hospitals that staff certain departments 
with non-employee physicians to provide care to admit-
ted patients, particularly those health professionals that 
patients do not generally get to select, such as emergency 
medicine physicians, anesthesiologists, and radiologists. 
This will also impact the use of “on-call” private physi-
cians, wherein the hospital arranges care from a non-em-
ployed physician after the plaintiff is admitted. 
 Hospitals may attempt to mitigate this risk by clear-
ly delineating the relationship between the non-employee 
physician and the hospital, such as in admission, surgical 
and anesthesia consent forms. Further, it may be wise to 
avoid the circumstances presented in Cefaratti, wherein 
the acts of the private surgeon preceding the subject sur-
gery were so co-mingled with the hospital’s acts such as 
to create the appearance of an employment relationship. 
Lastly, a hospital may wish to consider indemnification 
agreements with the private practice groups and/or in-
sure that private physicians maintain adequate malprac-
tice liability limits. 

John J. Barbera is a Senior Trial Partner 
at Martin Clearwater & Bell LLP. He focus-
es his practice on the defense of profes-
sional liability claims, complex personal 
injury cases, and health care law matters. 
Mr. Barbera manages the defense of phy-
sicians and hospitals from the investiga-
tory stages of a claim through trial. As a 
member of the Firm’s Health Care Group, 
he represents health care professionals 
in professional disciplinary proceedings 
and also advises and defends hospitals, 
and their directors and officers, in physi-
cian-staff credentialing matters.

Matthew M. Frank is a Senior Associate 
at Martin Clearwater & Bell LLP where his 
practice encompasses all areas of de-
sign professionals malpractice, medical 
malpractice, and general liability defense. 
Mr. Frank defends physicians, hospitals, 
and nursing homes, architects, engineers, 
land surveyors, construction managers, 
among many others.
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The practice of medicine often involves multiple 
healthcare providers coming together to treat 
patients with varying degrees of coordination. 

Patients frequently seek treatment from more than one 
provider at the same time, whether for long term care, 
ongoing treatment, or for a referral for a particular con-
dition or complaint. This system of overlapping and 
concurrent treatment can give rise to difficult questions 
about malpractice liability among and between a pa-
tient’s various healthcare providers.
 While individual questions of liability are high-
ly fact specific, there are some important points to be 
gleaned from the case law that provide insight as to 
when a healthcare provider may be liable when care is 
rendered concurrently by multiple physicians. In order 
for malpractice liability to attach, it must first be deter-
mined that the provider owed a legal duty of care to the 
patient; absent a legal duty, there can be no finding of 
negligence. The question of whether a legal duty exists is 
a question of law, and therefore it is a question for the 
Court and not the jury as the finder of fact. 
 The Courts have held that a healthcare provider 
owes “a general duty of care” to their patients by virtue 
of the physician-patient relationship. This duty, however, 
is not unlimited. The Courts will look at the individual 
circumstances of the treatment provided to the patient by 
the respective healthcare providers to determine whether 
liability may attach. In doing so, the Courts have lim-
ited the responsibility of a healthcare provider for care 
rendered to his or her patient to those medical functions 
undertaken by the healthcare provider and relied upon 
by the patient.1 This standard identifies two different 
factors that Courts examine in determining whether 
the healthcare provider owes a duty to the patient for 
the specific medical treatment giving rise to the claims  
of negligence: 1) the medical functions undertaken by  
the provider, and 2) the reliance of the patient on that 
provider for advice or treatment. Each of these consid-
erations raises different issues when analyzing whether a

The Courts have held that a healthcare 

provider owes “a general duty of care”  

to their patients by virtue of the  

physician-patient relationship.  

This duty, however, is not unlimited.

healthcare provider may potentially be held liable for his 
or her treatment of a patient who is cared for by multiple 
healthcare providers.
 The “medical functions undertaken by the health-
care provider” prong of the analysis is frequently dis-
cussed in the context of care rendered by a specialist pur-
suant to a referral, though it is equally applicable in the 
context of concurrent treatment by different physicians 
absent a specific referral, such as when a patient sees 
both a primary care physician and a separate specialist 
for the same complaint or condition, or when a patient is 
admitted to a hospital and is seen by various specialties. 
In evaluating this prong, the Courts will look beyond 
a healthcare provider’s title, specialty or designation to 
examine what medical treatment he or she endeavored 
to provide to the patient. Thus, Courts have found that 
a patient’s “admitting physician” is not responsible for all 
treatment rendered to a patient during a hospital admis-
sion where the admitting physician is a specialist whose 
actual treatment is limited to a defined specialty and 
where the patient was seen by physicians of other spe-
cialties.2 Similarly, a radiologist’s treatment was found to 
be limited to the interpretation of the study referred to 
him, and his “medical treatment” was not broad enough 
to include making determinations about what other 
diagnostic studies may have assisted in diagnosing the 
patient’s condition.3 Other cases have held that primary 
care physicians do not automatically assume responsibil-
ity for all of a patient’s conditions or medical treatment 

Concurrent Medical  
Treatment by Multiple  
Providers and How Courts 
Analyze Potential Liability
By: Michael A. Sonkin and Michael F. Bastone
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1. Burtman v. Brown, 97 A.D.3d 156, 161 (1st Dept. 2012).
2. Yasin v. Manhattan Eye, Ear & Throat Hospital, 254 A.D.2d 281 (2nd Dept. 1998) ( Admitting physician, a urologist whose medical treatment was limited to  

urological complaints, was not liable for the treatment of other medical specialties outside of urology despite his status as the admitting physician for the  
hospitalization because he did not provide other treatment at issue).

Continued on page 4
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simply by virtue of their role as a generalist, and that 
liability requires evidence that the patient was treating 
with that healthcare provider for the actual complaints 
or conditions in question.4
 The “medical functions undertaken by the health-
care provider” analysis may frequently insulate a refer-
ring physician from liability for the treatment rendered 
by the provider to whom the patient is referred. Howev-
er, this is not an automatic prohibition and, in certain 
contexts, liability may attach to multiple treating pro-
viders simultaneously. A referring provider may, through 
his or her conduct, demonstrate continued “treatment” 
of the patient despite the referral.5 Conduct such as par-
ticipating in the decision making regarding the diagno-
sis and/or treatment of the patient, interpreting tests re-
sults, making recommendations for further treatment, or 
counseling the patient about the treatment prescribed by 
the specialist may be sufficient to demonstrate that the 
referring provider continued to undertake that “medical 
function” despite the referral. The Court will determine 
whether the referring provider remained involved in the 
treatment to a sufficient degree to make the allegedly 
negligent acts or omissions his or her own.6

 The second prong of the test examines the provid-
er-patient relationship from the patient’s perspective to 
determine whether the patient relied upon the provider 
for treatment of a particular condition. Some of the facts 
that the Court may examine to determine patient reliance 
are similar to those examined above, but it also brings the 
actions of the patient to the forefront. Continued patient 
complaints and/or concerns about a condition reported 
to a healthcare provider are the most frequently cited

Healthcare providers should clearly  

delineate their role in the treatment of  

a patient upon presentation.

evidence of patient reliance upon that provider for con-
tinued advice or treatment regarding a condition.7 The 
testimony by the patients themselves about what they 
subjectively believed can be a key factor, though patient 
reliance or the lack of reliance may also be inferred by 
the actions of the patient. For example, in a case involv-
ing a potentially malignant lump in a patient’s breast, the 
Court seized on the fact that the patient ultimately pre-
sented to the breast specialist instead of her gynecologist 
when she reached a point of concern about a persistent 
breast lump as evidence that the patient relied upon the 
specialist for treatment of her condition, and not the gy-
necologist who she continued to see for other conditions.8

 Taken together, these two prongs can be seen as two 
sides of the same coin, objective and subjective. When 
looked at in this manner, it provides some guidance to 
healthcare providers about when liability may attach 
in circumstances when a patient is treated by multiple 
healthcare providers. Healthcare providers should clearly 
delineate their role in the treatment of a patient upon 
presentation. This may be done by documenting the 
patient’s presenting complaints and/or the reasons for 
which the provider was asked to consult regarding the 
treatment of a patient. This may provide clear evidence 
of the “medical function” the provider is undertaking 
to treat. When making a referral, the referring provider 
should document the reasons, as well as the complaints 
or conditions giving rise to the referral. If the referring 
provider continues to treat the patient for other condi-
tions, he or she should be attuned to continued com-
plaints from the patient regarding the condition that was 
the subject of the referral. Such continued complaints 
may require further action on the part of the healthcare 
provider despite the fact that a referral has been previ-
ously made.
 Further, as there is a subjective component as to 
who the patient believes is treating a particular condi-
tion, clear well-documented counseling regarding follow 
up care with the patient’s other healthcare providers can 

3. Meade v. Yland, 140 A.D.3d 931 (2nd Dept. 2016) (Radiologist’s duty was limited to interpreting the MRI and not ordering a different type of MRI which may have 
aided in diagnosis).

4. Burtman v. Brown, 97 A.D.3d 156 (1st Dept. 2012) (Controlling factor is not the doctor’s status as a primary care physician, but instead the extent to which the 
defendant advised the patient and the patient relied upon that advice); Burns v. Goyal, 2016 N.Y. Slip Op 8834 (2nd Dept. 2016) (Evidence established that plaintiff 
treated with the cardiologist and not the primary care physician for his prior heart attack, and the cardiologist prescribed the subject medication).

5. Lindenbaum v. Federbush, 2016 NY Slip Op 07627 (2nd Dept. 2016) (Physician continued to owe duty of care to patient despite referral to the Hospital because phy-
sician discussed the patient’s test results and counseled him to continue on antibiotics); Cregan v. Sachs, 65 A.D.3d 101 (1st Dept. 2009) (Surgeon’s duty of care did 
not end immediately upon completion of the surgery as evidenced by surgeon’s monitoring of the patient in the recovery room and instruction to nurses to contact 
the surgeon if anything further was needed).

6. Mandel v. New York County Public Administrator, 29 A.D.3d 869 (2nd Dept. 2006) (Joint liability may be imposed upon referring physician upon showing the refer-
ring physician was involved in decisions regarding diagnosis and treatment to sufficient extent to make them his or her own negligent acts).

7. Maggio v. Werner, 213 A.D.2d 883 (3rd Dept. 1995) (Plaintiff’s testimony that she made continuing complaints to her obstetrician after being evaluated by breast 
surgeon and that her obstetrician told her not worry about the lump on her breast was sufficient to raise a question of fact as to whether the plaintiff continued to rely 
upon obstetrician for treatment of the breast condition despite referral to specialist).

8. Ukponmwan v. Shah, Slip Op 32442 (Sup. Ct. Bronx County, 2014) (No evidence that gynecologist continued to treat patient for suspicious breast mass after referral 
to specialist, and the fact that the plaintiff presented to the specialist and not the gynecologist after she detected a change in her condition was evidence that she 
relied upon the specialist for treatment of the condition).

Concurrent Medical Treatment… Continued from page 3
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Michael A. Sonkin is a Senior Partner at Mar-
tin Clearwater & Bell LLP. His legal practice 
primarily encompasses medical malpractice 
matters in which he defends individual phy-
sicians and major teaching hospitals from 
inception through trial in a variety of medical 
specialties including obstetrics and gynecol-
ogy, gynecologic surgery, infectious diseas-
es and epidemiology, neurology, neurosur-
gery, cardiology, and cardiothoracic surgery. 
His practice also includes legal malpractice 
defense and personal injury defense. His 
practice also includes general liability, pro-
fessional liability defense, legal malpractice 
defense and personal injury defense. 

Michael F. Bastone is an Associate at Mar-
tin Clearwater & Bell LLP, where he focus-
es his practice on the defense of medical 
malpractice, dental malpractice and prod-
uct liability matters, defending our client 
physicians, dentists, medical groups, hos-
pitals, and health care systems. He also 
has experience in defending nursing home 
cases, general liability cases and premises 
liability cases.

Radiology is one of the most heavily target-
ed medical specialties by plaintiff’s attorneys.1 

Claims typically advanced against radiologists 
include an alleged failure to diagnose, failure to properly 
communicate the results of diagnostic studies, and fail-
ure to make appropriate recommendations based on the 
imaging findings.
 Effective and timely communication of the final ra-
diology report may indeed be just as important as the in-
terpretation itself. The failure to appropriately convey the 
results of an imaging study may result in delayed treat-
ment and potential injury to the patient. Litigation in the 
form of a medical malpractice lawsuit often follows. 
 The failure to timely communicate claim typically 
arises in the context of a critical finding identified on 
an imaging study where treatment may be the differ-
ence between life and death. The presence of a deep 
vein thrombosis on Duplex ultrasound may lead to a 
life-threatening pulmonary embolism if the patient is not 
timely anticoagulated or otherwise treated. Traditionally, 
the definitive way for a radiologist to communicate the 
results of a diagnostic study to the referring clinician was 
by sending the final radiology report. However, where 

there is an urgent finding on an imaging report, the ra-
diologist has the duty to immediately notify the refer-
ring physician so that the patient can be timely treated. 

American College of Radiology Guideline 
for Appropriate Communication 
 The American College of Radiology (ACR) peri-
odically publishes Practice Parameters which serve as a 
guideline to assist practitioners in providing appropriate 
care. Although ACR explicitly states that its Practice Pa-
rameters are not intended to establish a legal standard of 
care, they are often cited either directly or indirectly by 
expert witnesses retained by plaintiff’s attorneys to sup-
port their position that the defendant-radiologist depart-
ed from the standard of care. As such, it is important to 
be familiar with the recommendations made in the Prac-
tice Parameters and to maintain appropriate documenta-
tion which can later be used as evidence in litigation to 
demonstrate that appropriate care was rendered.
 The “ACR Practice Parameter for Communication 
of Diagnostic Imaging Findings” addresses the compo-
nents of the radiology report and effective communica-

Potential Exposure for  
Untimely Reporting of  
Critical Findings
By: Thomas A. Mobilia and Daniel L. Freidlin

1. Physician Insurers Association of America, Claim Trend Analysis Study. Rockville, Md: Physician Insurers Association of America, 2004.

Continued on page 6

be important in maintaining the separation required by 
the case law.
 Medical treatment of a patient’s particular condition 
often involves multiple providers of various specialties 
who render care within their respective areas of exper-

tise. Understanding the situations that can give rise to 
liability in this setting, as well as the role of clear coun-
seling and documentation, is important to managing pa-
tient expectations and reducing potential exposure.
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Mitigating Litigation Risk… Continued from page 5

tion of its findings.2 There is no question that ACR has 
taken the position that the radiology report is the defini-
tive documentation of an imaging study and its findings 
should be communicated through channels established 
by the hospital or diagnostic imaging facility. The ACR 
recommends that the radiologist undertake “non-routine 
communication” of the imaging results to the ordering 
physician/healthcare provider in certain situations, in-
cluding: (i) findings that suggest a need for immediate 
or urgent intervention; (ii) findings that discrepant with 
a preceding interpretation of the same examination and 
may adversely affect the patient’s health; (iii) findings 
that may seriously adverse to the patient’s health and 
may not require immediate attention but, if not acted 
on, may worsen over time and potentially cause an ad-
verse outcome. 

Limiting Exposure for Claims of  
Untimely Reporting
 There is no required method of non-routine com-
munication; indeed, the ACR Practice Parameter states 
that non-routine communication methods are “dynamic 
and varied.” What is most important, however, is that 
the manner of communication chosen is one most likely 
to reach the ordering clinician in time to benefit patient’s 
well-being. 
 The most effective method of non-routine commu-
nication is, of course, for the interpreting radiologist to 
speak directly to the referring physician or health care 
provider. When presenting factors or circumstances 
preclude such a conversation, the radiologist should uti-
lize other expedited methods of communication that 
will convey these critical radiologic findings to the cli-
nician. This may include electronic communications, 
such as e-mail, text messaging, instant messaging, fac-
simile, and the like, provided that the patient health 
information (PHI) is secure and the transmission of 
PHI does not violate HIPAA.3 The ACR Practice 
Parameter points out that “[t]imely receipt of the report 
is more important than the method of delivery.” De-
pending on the immediacy of intervention, the radiol-
ogist should consider utilizing more than one mode of 
delivery simultaneously. Moreover, if the clinician cannot 
be reached expeditiously, it may be appropriate for the 
results to be conveyed directly to the patient.
 Equally important in terms of mitigating litigation 
risk is documentation of the routine or non-routine 
communication. Medical malpractice lawsuits are often 

initiated years after the events at issue, by which time 
memories fade and reconstruction of key events is com-
promised. Accordingly, contemporaneous and thorough 
documentation in the patient’s chart of all methods uti-
lized by the interpreting radiologist to convey non-rou-
tine communications to the ordering clinician is of ut-
most importance. The documentation should include 
time and method of each communication, the recipient 
of that communication, as well as substance of the con-
versation. If efforts to speak directly to the clinician were 
unsuccessful, the failed attempts should be documented. 
If the radiology report was transmitted electronically, i.e. 
fax or e-mail, written confirmation that the results were 
delivered should be maintained in the patient’s chart. 
 It is not sufficient to send the final radiology report 
to the clinician with the expectation that it is received. 
The imaging findings must be transmitted to the refer-
ring clinician in a manner which ensures that the patient 
receives timely and appropriate care. The radiologist must 
consider the acuity of the findings on the imaging study 
in determining the appropriate means of communicating 
the results to the referring physician. If critical findings 
are identified, the radiologist should make every effort to 
communicate directly with the referring physician. From 
a risk management perspective, the communication must 
be documented for use in the defense of future litigation. 
If the communication is not documented, the plaintiff’s 
attorney will argue that it never took place.

Thomas A. Mobilia is a Senior Partner at 
Martin Clearwater & Bell LLP who has de-
fended the firm’s hospital clients, medical 
practices and physicians in high-exposure 
malpractice cases in state and federal 
courts for more than 20 years. Mr. Mobi-
lia also represents physicians and health 
care professionals in disciplinary proceed-
ings brought by the New York State De-
partment of Health, Office of Professional 
Medical Conduct and Office of Profes-
sional Discipline.

Daniel L. Freidlin is a Partner at Martin 
Clearwater & Bell LLP. Mr. Freidlin focus-
es his practice on the defense of medical 
malpractice and professional liability cas-
es and represents major teaching hospitals 
in New York as well as individual physi-
cians. He has also handled matters involv-
ing general liability, professional liability, 
insurance law and electronic discovery.

2. American College of Radiology Guideline for Appropriate Communication, Revised 2014 (Resolution 11).
3. The Health Insurance Portability and Accountability Act of 1996 (HIPAA; Pub.L. 104–191, 110 Stat. 1936, enacted August 21, 1996).
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Recent Case Results
March 2017: Summary Judgment in Dental Malpractice Action: Senior Partner Nancy Block and Senior  
Associate Michael Bastone successfully moved for summary judgment in a case alleging osteomyelitis of the mandi-
ble stemming from an infection following root canal therapy. Plaintiff argued that the treating dentist had failed to 
properly appreciate signs of an ongoing infection prior to performing root canal therapy. MCB was able to establish 
that the plaintiff had failed to adduce any evidence that he had made prior complaints consistent with infection before 
undergoing treatment during deposition and discovery, and the Court agreed with MCB’s arguments that plaintiff’s 
attempt to supplement the record with a self-serving affidavit of the plaintiff was impermissible and without eviden-
tiary weight. The Court found that the defendant dentist had not departed from the standard of care in treating the 
plaintiff, and the matter was dismissed with prejudice.

April 2017: Defense Verdict in Laparoscopic Removal Case: Senior Trial Partner, Bruce G. Habian, obtained a 
defense verdict in Supreme Court, New York County. After a laparoscopic removal of a presumed inflamed appendix 
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pital did not have actual knowledge of the facts constituting the plaintiff ’s claim within a reason-
able time, as plaintiff did not begin receiving care and treatment at the defendant-hospital until 
five years after the infant-plaintiff was first prescribed Cozaar by co-defendants. Additionally, we 
demonstrated that plaintiff did not have a reasonable excuse for failing to serve a timely notice of 
claim by highlighting the plaintiff-mother’s 50-h hearing testimony. The Court determined that 
the Plaintiff failed to satisfy her burden in establishing that the late Notice of Claim should be 
deemed timely, and therefore, denied the Plaintiff ’s motion. 
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Martin Clearwater & Bell LLP congratulates our  
attorneys who have received Super Lawyer and Rising 
Star recognition by 2017 New York Metro Super Lawyers.
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Selected to the 2017 Metro 
New York Super Lawyers list
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The following attorneys have been designated 2017 New York Metro Super Lawyers;
Personal Injury Medical Malpractice: Defense: Nancy J. Block, Peter T. Crean, Bruce G. Habian, 
Erik J. Kapner, Kenneth R. Larywon, Gregory J. Radomisli, Jeffrey A. Shor, Anthony M. Sola
Civil Litigation: Defense: John L.A. Lyddane
Employment and Labor: Adam G. Guttell

The following attorneys have been designated 2017 New York Metro Rising Stars;
Personal Injury Medical Malpractice: Defense: Ryan T. Cox and Francesca L. Mountain
Employment Litigation: Defense: Melanie M. Ghaw

MCB Attorney Presentations:
Nancy J. Block was an invited speaker at the New York City Bar Association’s Center for CLE pro-
gram "The 'How To' Of Successful Motion Practice: Practical Tips and Advice" on May 24, 2017.

John J. Barbera presented as a faculty member in the New York State Bar Association CLE program 
entitled “Representing Licensed Health Care Professionals in the Disciplinary Process” on June 1, 2017.

Bruce G. Habian is an invited speaker at the American Conference Institute's 16th Annual Ad-
vanced Forum on Obstetric Malpractice Claims on June 26, 2017 and will be lecturing in a program 
entitled "Jury Trial Techniques: Explaining Difficult Medical Terms to Juries and Advancing Suc-
cessful Techniques and Trial Tactics to Make a Winning Argument."


