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A
longstanding principle in New York,
and many other jurisdictions, is that
a physician’s duty of care extends
only to his patient.  Absent special

circumstances, the healthcare provider has no
duty to protect third parties from harm.
Therefore, the first element that a plaintiff must
generally establish in medical negligence litiga-
tion is the existence of a duty of care arising
from the physician-patient relationship. Without
such a relationship, the defendant healthcare
provider is under no legal obligation to prevent
harm to members of the community at large.  A
recent decision by New York’s highest court,
however, has now expanded the duty owed by
healthcare providers to unknown members of
the public at large, under certain circumstances.

In Davis v. South Nassau Communities
Hospital,1 the New York Court of Appeals held
that “where a medical provider has adminis-
tered to a patient medication that impairs or
could impair the patient’s ability to safely oper-
ate an automobile, the medical provider has a
duty to third parties to warn the patient of that

danger.” Based on this holding, healthcare
providers can now be held liable to third par-
ties who are injured by a patient if the treating
physician fails to warn that patient of the side
effects of prescribed medication.  

Underlying facts
The underlying facts of the Davis case are fairly
straightforward. The patient, Lorraine Walsh,
drove to South Nassau Communities Hospital
for treatment of severe pain. She was evaluated
in the Hospital’s Emergency Department (ED)
and administered Dilaudid (a narcotic anal-
gesic) and Ativan (a benzodiazepine), both of
which were alleged to impair an individual’s
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ability to drive.  She was discharged from the
ED shortly thereafter, and began to drive her-
self home. Within minutes of leaving the hospi-
tal, Walsh crossed the double yellow line in the
road and struck a bus driven by Edwin Davis.  

The procedural history in Davis is some-
what more complex than its facts, as it involves
three separate lawsuits. Davis and his wife
brought a personal injury action against Walsh
for the injuries sustained in the motor vehicle
accident. Walsh initiated an independent med-
ical professional liability lawsuit against South
Nassau Communities Hospital, claiming that
its ED staff failed to warn her that Dilaudid
and Ativan could impair her ability to drive an
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automobile. Apparently, this was also Walsh’s
defense to the motor vehicle accident action
brought against her by Davis.

Walsh’s defense—that the hospital had
failed to advise her that the medications given
impaired her ability to drive—prompted Davis
to commence yet another lawsuit. In a separate
action, this time brought against the hospital
and its ED staff, Davis claimed that they were
responsible for his personal injuries, based on
their failure to warn Walsh not to drive in a
“state of disorientation”2 caused by the medica-
tions. The defendant hospital and ED medical
providers then moved to dismiss Davis’s case
for failure to state a cause of action pursuant to
CPLR 3211(a)(7), arguing that they did not owe
a general duty to him or other members of the
community at large.  The Nassau County
Supreme Court granted defendants’ dismissal
motion. In affirming the dismissal, the
Appellate Division, Second Department, found
that “only Walsh…had a physician-patient rela-
tionship with the defendants[,]…the allega-
tions did not support a duty of care owed by
the defendants to the injured plaintiff.”3

The Court of Appeals reversed the dis-

missal and held that “defendants owed to
plaintiffs a duty to warn Walsh that the med-
ication administered to her either impaired or
could have impaired her ability to safely oper-
ate an automobile.” The court concluded that
the hospital’s staff was in the best position to
protect the public at large, including Davis, by
warning Walsh not to operate a motor vehicle
while impaired by the adverse effects of the

painkillers that were given to her. Although the
courts “have historically proceeded carefully
and with reluctance to expand an existing duty
of care,” the court noted that since the medical
providers were already under a duty to warn
the patient of the side effects of any medication
given to her, no further burden was being
imposed, and that the decision “merely
extend[s] the scope of persons to whom the
physician may be responsible for failing to 
fulfill that responsibility.”4

Significance of the decision  
The decision in Davis is significant for health-
care providers because it goes against “long-
standing precedent holding that a physician’s
duty of care does not extend beyond the
patient to the community at large,”5 as was
noted in the dissenting opinion.  While the fac-
tual scenario in Davis may not arise often, and
the application of the rule announced by the
Court of Appeals may be impractical, there are
additional consequences to this holding, not
the least of which will be inevitable attempts
by plaintiffs’ attorneys to expand the rule of
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law beyond the limited factual circumstances
presented in Davis. 

It would not be surprising to see an
increase in lawsuits brought by non-patients
against physicians, arguing that they were
injured by a breach of the physician’s duty of
care to a patient.  As but one example, a lawsuit
might be brought by an injured third party
against a neurologist for failing to adjust the
antiepileptic medication of a patient with a
seizure disorder, resulting in a motor vehicle
accident.  The possible fact patterns to which
Davis could be extended are numerous, and
even if courts decline to further expand the
duty owed by physicians to third parties, the lit-
igation costs involved in reaching a resolution
of such a case may still be significant. 

Regarding the practical application of the
Davis rule in future cases, there will be signifi-
cant issues for both the plaintiff and the defen-
dant.  First, the plaintiff in such a case will have a
significant hurdle, as the underlying patient’s
medical records are protected by the Health
Insurance Portability and Accountability Act

(HIPAA). Even if the underlying patient is sued,
if the patient does not raise his condition as a
defense, there will be no waiver of the physician-
patient privilege.  As such, the plaintiffs may be
unable to produce the necessary evidence at trial
to prove their case.  Conversely, it may not be
possible for the defendant healthcare provider to
defend against the plaintiff ’s claims without vio-
lating the confidentiality afforded by the physi-
cian-patient privilege.  The physician–patient
privilege protects communications between a
patient and his doctor from being used against
the patient in court.  A physician who violates
the patient’s confidentiality may be held liable
for any damages that arise from the breach of
that duty and may also be subject to fines from
the federal government for violations of HIPAA.
Essentially, the healthcare providers may be
unable to defend themselves in a lawsuit brought
under Davis without disclosing confidential
communications with the underlying patient—
an untenable “Catch 22” dilemma.

Whether the New York State Court of
Appeals’ holding in Davis results in a significant

increase in novel lawsuits brought by third par-
ties against physicians remains to be seen.
However, it is clear that medical providers who
fail to warn a patient about the dangers and side
effects of medications that are administered may
now be held liable to third parties harmed by the
patient. As such, physicians should make sure to
warn their patients about the side effects of med-
ications they prescribe, especially if they include
impairment of the ability to operate a motor
vehicle safely. Because these lawsuits are often
brought years after the treatment is rendered, and
after memories have faded, healthcare providers
would be wise to document the side effects and
warnings they relayed to their patients.  
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when I saw the IOM’s final report,
I didn’t see much to indicate that
they paid a great deal of attention
to its substance.  However, it is a
360+ page report and I’ve only
read the 50-page summary.  So
maybe there is a reference to it in
the body of the text.

IML:: Can your company support
the goals in the report?

Troxel: Of the eight goals in the
report, The Doctors Company is
focusing its support on Goals 3
and 6.   In the preface, the report’s
authors note that “perhaps the
most significant contribution of
this report is to highlight the
importance of diagnostic error
and to direct discussion among
patients and healthcare profes-
sionals and organizations about
what should be done about this
complex challenge.”   

I think this statement is
reflected in the report’s  discus-
sions, conclusions and goals, in
that they are often generalizations
that will be difficult to implement
in an achievable action plan—
and, in fairness, the report  freely
admits that there is not a lot of
data on diagnostic error.    

That’s not really a criticism of
the Institute of Medicine. I think
it’s an accurate reflection of the fact
that there is very little hard data
out there.  So it is hard to come up
with a report that is data driven. 

IML:: What about the IOM’s 
definitions of terms like “diagnos-
tic error”?

Troxel: Well, I found this very
interesting—this is under
“Definition and Conceptual
Model”: The Committee’s defini-
tion of diagnostic error is “the

failure to (a) establish an accurate
and timely explanation of the
patient’s health problems” (I think
this is a good definition), but then
they add, “or (b) communicate
that explanation to the patient” (I
think this is a strange definition
of diagnostic error).   

The report talks a great deal
about the importance of the dis-
closure of adverse outcomes to
the patient, and the potential of
the associated root cause analysis
to teach us about the causes of
diagnostic error.  I agree, but I
don’t think that the failure to
communicate this explanation to
the patient (by itself) constitutes
a meaningful definition of diag-
nostic error. 

IML:: You must be proud of the
contribution that PIAA companies
have been making to improve the
diagnostic process. 

Troxel: I am pleased that the
report acknowledges the impor-
tant educational role the medical
professional liability industry can
play.  It’s hard for me to envision
how much more we can do with
claims analysis other than collab-
orating more effectively with
medical specialty organizations
to develop CME content, publica-
tions, etc.  At The Doctors
Company we’ve been analyzing
closed claims for more than 25
years, and we encourage the
national medical specialty 
societies we meet with to review
and analyze their specialty’s
claims, and share their finding
with their members in ongoing
CME programs. I know that 
other PIAA companies also do
this and I encourage those who
don't to share their diagnosis-
related claims experience 
as well.
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