
B.F. v. Reproductive Medicine Associates of New York

On December 14, 2017, a 5-1 majority of the
Court of Appeals held that although the 2 ½-year statute
of limitations for medical malpractice actions normally
runs from the malpractice, a new judicially created
exception now applies to so-called “wrongful birth”
actions alleging that a fertility center failed to properly
screen an egg donor for chromosomal abnormalities.
Due to the “unique” nature of these claims, the Court
held that the statute of limitations runs from the birth of
the child, and not from the malpractice.

In B.F. v. Reproductive Medicine Associates of
New York, two sets of parents sought in vitro
fertilization from Defendants, who matched them with
an anonymous egg donor and implanted each mother
with a fertilized embryo using the donor’s eggs.  Both
mothers later gave birth without complications, after
which Defendants learned the egg donor had tested
positive for the Fragile X trait; a chromosomal
abnormality that can result in intellectual disabilities and
other deficits.  Defendants then notified both sets of
parents, and testing later confirmed that both mothers
had given birth to children with the Fragile X mutation.   

Both sets of parents commenced separate law-
suits, alleging Defendants failed to screen the donor for
the Fragile X mutation or disclose they did not screen for
this trait.  Plaintiffs alleged this negligence caused them
to consent to the in vitro procedure and go forward with
the pregnancy, resulting in them incurring “extraordi-
nary expenses” to care for a disabled child.  Defendants
moved to dismiss both complaints, contending that the
extraordinary expense claim was time barred by CPLR
§214-a, which provides that the 2 ½ - year statute of
limitations for medical malpractice claims runs from
“the act, omission or failure complained of.”
Defendants argued that the limitations period ran from
the date of the alleged malpractice, which they identified
as the date of implantation, while plaintiffs argued the
limitations periods ran from the birth.

The Supreme Court and the First Department
both found that the cause of action accrued at birth, and
denied Defendants’ motion. The Court of Appeals
affirmed the denial of Defendants’ motion and allowed
Plaintiffs to continue to pursue their claims.

In ruling for Plaintiffs, the Court of Appeals
found that their extraordinary expenses arose as a
consequence of the birth of their child and not just the
implantation, since prior to the birth it was impossible to
ascertain whether they would bear any such expenses.
The Court acknowledged that CPLR §214-a provides
that the limitations period for medical malpractice
begins to run at the time the cause of action accrues - i.e.
the date of the malpractice - and that the Legislature has
exclusive authority to determine when the discovery rule
rather than the traditional rule should apply.  However it
also found there was nothing in the legislative history of
this statute to suggest an intent to constrict judicial
authority to otherwise define when a cause of action
accrues or to mandate that the limitations period should
commence prior to accrual.   

While this decision is unprecedented, it likely
will be of little precedential value outside of cases
involving similar facts, as the majority noted the
“unique” or “atypical” nature of this case no less than 5
times as the reason for ruling as it did.  That being said,
it is important to be aware of this decision and its
limitations, in case a plaintiff with a seemingly
time-barred claim ever argues that their statute of
limitations should be measured from some point after
the alleged malpractice.
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