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Supreme Court

Strikes New
Balance for Federal

Civil Rights

he evolution of complex federal and
state health care statutes, greater govern-
mental and private insurance company

scrutiny of provider billing, and deeper cuts in
physician reimbursement rates, coupled with
steadfast corporate, employment tax and public
health laws, to name a few, have made the
"business" of running a medical practice more
challenging than ever before. In this article, we

provide an overview of some of the more com-
mon legal issues we have encountered when
reviewing and assessing a physician's practice.

Using Literature
to Impeach
Expert Witnesses

Recent Developments
Regarding The
Public Health Law
Cause of Action

Corporate Concerns
The failure to maintain the integrity of a

physician's professional corporation ("P.c.")
may result in a plaintiff's attorney in a medical
malpractice action being able to "pierce the cor-
porate veil" and recover a judgment against the
defendant-physicians personal assets. Regardless
of its size, it is imperative that a P.c. comply
with New York Business Corporation Law and
that corporate resolutions and minutes trom
meetings of shareholders, directors and officers
of the P.c. be maintained in the corporate kit.

MCBNews

MCB Welcomes
Its Class of 2009

Primary/Excess Insurance Coverage
for Health Care Providers

A practice must retain copies of primaiy and
excess medical malpractice insurance policies for
each health care provider who renders care and
treatment, and track each policy's expiration
date. Whether the insured is covered under an

"Occurrence" or a "Claims Made" policy, and
whether, for example, there has been or will be a
change from a "Claims Made" policy to an
"Occurrence" policy - warranting the purchase

of "Tail" coverage - are all significant consider-
ations. Excess coverage each physician receives

through a Hospital affiliation should also be
taken advantage of when a claim arises.

Risk Management

The failure to prompdy notify an insurance
carrier of a lawsuit will result in a denial of cov-
erage. A medical office should have a written
procedure for notification of primary and all
excess carriers upon receipt of a summons and
complaint in a medical malpractice action. Any
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summons and complaint received by the physician or
other health care provider must be forwarded immediate-
ly to each primary and excess carrier by certified mail-
return receipt requested, with a cover letter referring to the
summons and complaint, the insurance policy number
and requesting coverage and legal representation. A physi-
cian should never appear for any deposition without legal

representation, and even subpoenas to tal(e the physician's

non-party testimony should be sent to the carrier.
An office should also keep copies of requests for med-

ical records from any attorney representing a patient, as well

as a copy of the medical record provided to the attorney in
response. All legal correspondence and documents should
be kept in a separate file distinct from the patient's chart.

Practice Personnel

A vast array of federal, state and local employment and
labor laws governs the relationship between a professional

practice and its office staff. While the extent of these laws
may not be fully appreciated by a physician, the repercus-
sions of non-compliance is all too real. The retention, man-

agement and termination of staff, whether an office worker
should be deemed an independent contractor (for which no
taxes are withheld and a Form 1099 is issued) or an employ-
ee (with fUll withholding and a W-2), and the appropriate
course to be taken when an employee becomes disabled, are

a few examples of the issues facing the physician as employ-
er. Consultation with employment counsel can reduce the
institution of lawsuits and administrative actions.

Physicians and their staff will often seek to have their
employer-employee relationship governed by written agree-
ments, but the contract itself must be compliant with appli-
cable laws. For example, any agreement between a physician

and a physician's assistant or nurse practitionei; whether ver-
bal or written, to share profits in a medical practice is legal-
ly impermissible. This includes any salary structure which
bases their bonus on the profitability of the practice.

Prior to employing a physician, the practice is well

advised to retain counsel to prepare an employment agree-
ment. The duties and responsibilities of the physician, the
physician's obligation to maintain medical malpractice
insurance, termination with or without cause, HIPM
compliance, and restrictive covenants, are just a few of the

terms and conditions that should be appropriately
addressed in the contract.

Physician's Rental of Space to Specialists

The renting of office space by a physician or his 1~C.

to another physician or specialist may violate the Federal

Anti- Kickback Statute. A definitive fair market value of the
space rented to the other physician or specialist must be
obtained, and there must be compliance with the guide-
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lines set forth in Office of Inspector General Special Fraud
Alert, dated February, 2000.

Medical Billing
In an era of recoveiy audit contractors ("RACs"), data

mining software, and civil and criminal proceedings under
State and Federal False Claims Acts, a practice should give
serious consideration to retaining a medical billing expert

to review its billing practices. The review will include an
assessment of sampled patient office charts and the
associated billing codes for each health care provider in
the practice. In some cases, the medical practice's ability to

bill may be compromised by improper billing codes
and/or inadequate documentation in patient office charts.

Patient Co-Payments and Deductibles

While a physician may have the best of intentions in
not billing a patient for the portion of the bill that was not
covered by medical insurance, e.g., deductibles and co-
payments, the inference drawn by insurance companies is
quite to the contraiy. Opinions of Office of General

Counsel for New York State Insurance Department, dated
April 4, 2003 and April 8, 2005, have made clear that a
waiver of co-payments - the failure to balance bill the
patient - has been deemed by carriers to be insurance
fraud. The physician may, however, (i) have patients sign a
Financial Disclosure Statement indicating they are unable
to pay the co-payment or the deductible; or (ii) bill the
patient at least two times, retaining copies of each bill

for their records.
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SUPREME COURT STRIKES
NEW BALANCE FOR
FEDERAL CIVIL RIGHTS
... BUT OLD RULES MAY STILL APPLY TO STATE CLAIMS
BY: STEVEN M. BERLIN AND JANET O. LEE

: -: ~ ruling against the City of New Haven in
l Ricci v. DeStefàno and ruling in favor of an

employer in Gross v. FBL FinancÍtil Services, Inc., the U.S.

Supreme Court has recast federal civil rights laws, making
it more difficult to prove some claims, but opening the
door to others. However, the impact of these decisions
remains to be seen, particularly on the more protective
civil rights laws of New York and New Jersey.

Ricci

Ricci, the more notorious of the two cases, involved
118 firefighters in New Haven, Connecticut, who took
an examination to qualifY for a promotion. When white
candidates drastically out performed black and most
Hispanic candidates, the city discarded the results
because it believed the examination had an unintention-
al unlawfUl discriminatory impact on the minority can-
didates. The firefighters who passed the exam but were
never promoted sued, claiming the city discriminated
against them. The district court dismissed the case, and
in a now well-known ruling in which Supreme Court

Justice Sonya Sotomayor participated, the US Court of
Appeals for the Second Circuit affirmed.

In reversing, the u.s. Supreme Court found there
was a tension between "disparate treatment" and "dis-
parate impact," concepts the dissent referred to as the
"twin pillars" of protection explicitly provided for in Title
VII of the Civil Rights Act of 1964, as amended. The for-
mer prohibits intentional acts of employment discrimina-
tion based on race, color, religion, sex and national origin.
The latter bans policies or practices that are not intended

to discriminate but in fact have a disproportionately

adverse effect on a group, unless they can be justified by
legitimate business needs or by establishing that another
approach with a less adverse effect does not exist.

Although New Haven argued its actions avoided any
discrimination because no firefighters were to be promot-
ed until it could offer a valid less discriminatOlY exam, the

Court concluded the City unjustifiably discriminated
against the mostly white successfUl candidates. This was a
novel ruling because in prior Title VII cases, at least in the
Second Circuit, the intent to remedy the disparate impact
of an employment practice was not held to be the equiv-

alent of the intent to discriminate against those who had
not suffered the adverse disparate impact.

The Ricci majority created a new legal standard, hold-
ing that before an employer can engage in a race-conscious
action for the asserted purpose of avoiding an uninten-
tional disparate impact, it must have a "strong basis in evi-
dence" to believe it would have been subjected to disparate
impact liability. The Court determined that tlie city failed
to meet this newly applied burden and therefore ruled in
favor of the mostly white firefighters.

What constitutes a "strong basis in evidence" is not
addressed with clarity in the Ricci decision. Will an
employer effectively have to show it will lose a dis-
parate impact case, i.e. admit liability, before it can try
to eliminate that impact? Until clarified, the Court

appears to have created a "Catch 22" for the employer
that attempts to remedy a practice which disparately
impacts one group by creating a cause of action for dis-
parate treatment in favor of the candidates who bene-
fited from the practice. To some, this ruling expands
Title VII protection by recognizing that successful can-
didates are disparately treated when an employer disre-
gards the results of a test or practice that otherwise dis-
parately impacts a protected group. Others will argue
that by requiring an employer to determine that there
is a "strong basis in evidence" to believe that it would
lose a claim for disparate impact discrimination, the
Court has narrowed Title VII by raising the bar for a
disparate impact claim. What seems clear is that the
balance between disparate treatment and disparate
impact protection has been altered.

Ricci's Likely Impact
on State Civil Rights Laws

Unlike Title VII, neither New York nor New Jersey
statutes explicitly prohibit practices with a disparate
impact. However, the courts in both states generally
apply Title VII disparate impact theory to their respec-
tive laws-the New York State and City Human
Rights Laws (the "HRLs") and the New Jersey Law
Against Discrimination (the "LAD"). See, for example,
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State Division of Human Rights v. Kilian M¡g. Corp.

(New York) and Giammario v. Trenton Board of
Education (New Jersey).

The Ricci holding may apply to the New York State
HRL, which largely follows federal interpretations of
Title VII. It may have less applicability to the New York
City HRL, which, as the Appellate Division, First
Department recently held in Williams v. New York City

Housing Authority, was specifically enacted to afford
greater protections than either the federal statutes or the
New York State HRL. It may also have little bearing on
the LAD since the New Jersey courts require LAD plain-
tiffs in a reverse discrimination case to make a threshold
showing that the defendant is the "unusual employer

who discriminates against the majority," and does not
accept a showing of efforts to combat discrimination or
pursue affirmative action as evidence of reverse discrim-
ination. See, the NJ Supreme Court decision in Erickson

v. Marsh & McLennan Co. and the Appellate Division
decision in Wachstein v. Slocum.

Gross

In Gross, the U.S. Supreme Court raised the bar
for employees seeking to establish a claim under the
Age Discrimination in Employment Act (ADEA),
which makes it unlawful to take adverse action against
an employee over 40 because of the individual's age.
Now, when an employer claims that factors other than

age motivated its conduct, the employee
must establish that age was the determi-
native factor-that "but-for" age, the

action would not have been taken.

Jack Gross, a 54-year-old, long-time

employee of FBL Financial Services, Inc.,
sued when he was reassigned to a new
position and several of his responsibilities
were delegated to an employee in her

early 40s, alleging he was demoted, at
least partly, because of his age. Following
an established approach promulgated by
the Court in 1989, in Price Waterhouse v.

uft "1/1',,/V 11 0(1,' t" Hopkins, the district court provided what
is referred to as a "mixed motives" jury

federal civil rights instruction; once a plaintiff establishes

that a discriminatory reason was one fac-
tor in an adverse employment decision,
the employer must prove that it would

"

I ..... L-i.. I,I

claims remainsb "to e seen.
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have made the same decision absent the unlawful
motive.

However, the Gross Court held that since Price

Waterhouse construed Title VII, a different civil rights
law, it was inapplicable to the ADEA. In 1991, after
Price Waterhouse, Congress amended Title VII to explic-
itly state that an employment action is unlawful when
race, color, religion, sex, or national origin is a motivat-
ing factor even if other factors also motivate the action.
Since Congress did not likewise add such language to
ADEA, the Court held it did not intend the mixed-
motives analysis to be applicable to age claims. The
Court also suggested that Price Waterhouse may not be
doctrinally sound and criticized the mixed-motives

framework as difficult to apply.
As a result, the Court held, based on the lan-

guage of the ADEA that "(i)t shall be unlawful for an
employer... to ... discriminate against any individ-

ual ... because ofsuch individual's age," which is sim-

ilar to the pre-amendment Title VII language

reviewed in Price Waterhouse. Now, an ADEA plain-
tiff must prove that "but for" age, the adverse deci-
sion would not have been made.

Thus, it is no longer enough for an ADEA plain-
tiff to establish that age was a motivating factor and
the employer does not have to show that it would have
taken the action regardless of age. Instead, to prevaiL,

the employee must now rule out any non-discrimina-
tory reasons for the challenged adverse action and

prove that age was the determinative factor, certainly a
higher hurdle for plaintiffs to jump.

Gross's Likely Impact
on State Civil Rights Laws

Both New York State and City and New Jersey
encompass age within their civil rights laws, unlike the
federal civil rights statutes, which protect individuals
from age discrimination under the ADEA while other

types of discrimination are barred under Title VII.

Also, New York and New Jersey courts have generally
applied the Price Waterhouse standard to mixed-

motives cases under the HRLs and the LAD. See
Klausner v. Propper M¡g. Co. (New York) and Myers v.
AT & T(New Jersey).

On one hand, since the Gross Court based its rul-
I

i
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USING LITERATURE TO
IMPEACH EXPERT WITNESSES
BY: ANTHONY M. SOLA AND ELLEN B. FISHMAN

i::::;rr.... he experienced trial attorney will enjoy the
: challenge of cross-examining expert witnesses

.J. and testing their credibility. One skill to be
mastered on cross-examination of this kind entails con-
fronting scientific experts with passages from learned
treatises, articles, or other relevant literature that is at
variance with their opinion testimony.

Expert witnesses paid by one side in litigation may
not always present to a lay jury a completely fair and
candid exposition on complicated scientific matters, but

instead may bend or skew the science to the advantage
of their side. In order to ensure that a jury verdict is

grounded on an intellectually honest opinion based on
reliable scientific principles and methods, 

1 it is impera-

tive that the opposing side has the opportunity to chal-
lenge an expert's opinion with reliable learned treatises.

As anyone who has tried cases in New York courts
can verify, so-called expert witnesses who are experi-
enced at testifying, not infrequently present opinion
testimony that is flawed. All too often, such witness-
es cynically refuse to recognize anything as authorita-
tive, as they know the jury in New York State courts
will then never learn that there is literature that con-
tradicts their opinions and exposes their testimony as
scientifically untenable.

For many years, the federal courts have allowed
cross-examination of expert witnesses by "statements

contained in published treatises, periodicals.. .on a sub-
ject of.. . medicine, or other science or art, established as
a reliable authority by the testimony or admission of the

witness or by other expert testimony or by judicial notice."2

In other words, in the federal courts, the relevant litera-
ture used to cross-examine an expert needs to be estab-
lished as a reliable authority, but this can be done by any
expert on any side, or by judicial notice.

The majority of states outside New York follow the
federal rule or an analogous rule on this point, or in

some other way prohibit the expert who has given testi-
mony from controlling which literature opposing coun-
sel can use for impeachment purposes. In New York
State courts, however, in order to cross-examine an

expert with scientific literature that might expose the
expert's testimony as junk science, the expert under
cross-examination must admit that the literature
about to be used for impeachment is a reliable author-
ity. In recent years, the courts in New York have rec-
ognized this problem.

GROUNDS FOR IMPEACHMENT
An expert who testifies to having consulted a partic-

ular chapter in a book in formulating an opinion can be
cross-examined on this basis, including any statement

therein that does not support the expert's opinion.3 This
is in keeping with the familiar rule that experts can be
cross-examined about anything they review in preparing
for their trial testimony.

It has long been held that cross-examination along
these lines is proper when an expert acknowledges famil-
iarity with or recognizes particular books as standard
works.4 In addition, it is well settled that "(w)here an
expert testifies that he has read the treatise (about which
the expert is being questioned), the scope of the exami-
nation may be broader."5 Of course, "this practice is not
limited to those cases in which the expert admits that he
has read the book or article concerning which he is being
questioned. "6

The classic formulation permits cross-examination
of an expert with a work of the type commonly relied
upon in the profession and which the expert admits is
authoritative.? Since experienced and well-prepared
expert witnesses often seek to frustrate this line of inquiiy
by refUsing to recognize the authoritative nature of a

USING LITERATURE TO IMPEACH C01ltÍ1ll1ed Oil ptlge 6

1 FeeL. R. EvicL. 702.

2 Fed. R. Evid. 803 (18) (emphasis added).

3 Watkiw v. Labirik, 6 AD3d 426, 427 (2e1 Dep't 2004); McEvoy v. Lomme4 78 App Div 324, 327 (1st Dep't 1903).

4 Egf/l1 IJ. Diy Dock, E.B. 6- B.R. Co., 12 App Div 556, 557 (1st Dep't 18%).

5 Hastings v. Chrysler Corp., 273 AD 292 (1st Dep't 1948).
6 lvIark v. Colgate Uriiv., 53 AD2e1 884, 886 (2e1 Dep't 1976).

7 Kirker v. Nicollti, 256 AD2e1 865 (3e1 Dep't 1998); Benson v. Behrman, 248 AD2e1 153 (1st Dep't 1998).
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USING LITERATURE TO IMPEACH EXPERT WITNESSES

work in whole or in part, opposing counsel seeking
to impeach the expert through the use of literature
should be equally well prepared with support for the
questions posed.

It should be noted that although New York State

courts take the narrow view that "scientific works gener-
ally are excluded as hearsay when offered for their
truth..." documents used for impeachment are not
offered as affirmative proof for their "truth or substantive
content; thus, their appropriate use on cross-examination
to discredit the expert's opinion does not violate the
hearsay rule.8 In federal courts, in contrast, when state-
ments in learned publications are admitted on cross-
examination, they become substantive evidence, rather
than merely impeachment evidence.9

MUST THE LITERATURE
BE RECOGNIZED
AS "AUTHORITATIVE"?

In New York courts, there is appellate precedent to

support opposing counsel's desire to continue impeach-
ment through the use of literature even in the absence of
the expert's concession that the work is "authoritative" or

when the expert disagrees with aspects of the material
used for cross-examination. For example, in one mal-
practice case, the plaintiff's medical expert agreed in part

with portions of a treatise and relied in part on a pub-
lished article. Significantly, on that appeal, the Appellate
Division, First Department held that, "given the expert's
reliance on the treatise in his direct examination and his
testimony that he agreed with much of it, the physician
could not foreclose fUll cross-examination by the seman-
tic trick of announcing that he did not find the work
authoritative."lo This confirms that experts need not say
specific magic words like "authoritative" before they are
subject to impeachment through the use of learned texts.

The same Court recently cited the above precedent

in a malpractice case seeking damages for the alleged

delay in diagnosing ovarian cancer. On plaintiffs' appeal,
the Appellate Division, First Department held that the
trial court did not improvidently exercise its discretion in
authorizing the use of certain material for impeachment

purposes as against plaintiffs' expert witnesses. Plaintiffs'
expert in radiology was, in that regard, questioned about

a medical text he had brought to court, made notes there-
on, and clearly deemed sufficiently authoritative notwith-
standing that he may not have accepted everything con-

tained in it. As for plaintiffs' expert in gynecology, he
expressly recognized the reliability of the material about
which he was cross-examined. Indeed, a physician may
"not foreclose full cross-examination by the semantic
trick of announcing that he did not find the work author-
itative" where he has already relied upon the text and tes-
tified that "he agreed with much of it".... 1 1

j
PRACTICE POINTERS

In affirming the judgment for defendants in the
above case, the Appellate Division noted that the

Supreme Court had given the jury limiting instructions
about the literature used on cross-examination for

impeachment purposes. In particular, the trial judge
advised the jUlY that the literature was to be used only to

assist in evaluating the experts' credibility. In this way,
there was no suggestion that either side adopted the con-
tents of the material forming the basis for the cross-exam-
ination of the opposing party's experts. This offers a use-
fullesson for the bench and bar in how to balance all par-
ties' right to a fair triaL. Trial attorneys must bear in mind
the principle that the nature and extent of cross-exami-

nation are within the trial court's discretion.
To be sure, counsel must have a reasonable basis for

challenging the credibility of expert witnesses on cross-

examination through the use of conflicting statements in
scientific articles and learned treatises. In one obstetrical

malpractice case, the Appellate Division, First
Department, found that defense counsel had impermis-

USING LITERATURE TO IMPEACH GmtÍiiued OII/Hige 10

8 Hiii/icky v. DreyjÌtss, 6 NY3d 636, 645 (2006).

9 Fed. R. Evid. 803 (18); Costantino v. David M. Herzog, MD., I?C, 203 F.3d 164 (2d Cir. 2000).

10 Spiegel v. Levy, 20i AD2d 378, 379 (lsr Dep'r), Iv. dmied, 83 NY2d 758 (1994).

i 1 Lenzini v. Kessler, 48 AD3d 220 (1st Dep't 2008).
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RECENT DEVELOPMENTS
REGARDING THE PUBLIC HEALTH LAW
CAUSE OF ACTION
BY: JOSEPH L. DEMARZO AND ARJAY G. YAO

- he enactment of Public Health Law Section

280l-d has changed the landscape for litiga-
tion against nursing homes in New York. A

recent amendment to this section has signaled an
increased likelihood that residents can maintain lawsuits
against nursing homes based upon both common law
claims and a statutory claim, where the alleged injury
involves the same occurrence.

II

I

I

PUBLIC HEALTH LAW SECTION 2801-d

New York's Public Health Law Section 280l-d was

designed to give nursing home residents a private cause of
action to enforce their rights as residents. This law states
that a nursing home shall be liable to a patient for depriv-
ing that patient of any "right or benefit." The statute

defines a "right or benefit" as one created for the well-

being of a patient by virtue of: (1) a contract; or (2) any
federal or state statute, code, rule or regulation, where the
nursing home's non-compliance with such statute, code,
rule or regulation has not been authorized.

If a nursing home is found liable, Section 280l-d
allows the resident to recover compensatory damages "in
an amount sufficient to compensate said patient for such
injuiy" with a minimum set at no less than 25% of the
daily per-patient rate of payment for the nursing home.

1 Bcgandy v Richardson, 134 Mise 2d 357 (Sup Ct, Monroc Co. 1987).

2 Goldberg Ii Plaza Niming Home, 222 AD2d 1082 (4th Dcpt 1985).

Additionally, the statute permits recovery of attorneys'

fees and punitive damages.

THE CONFUSION AMONG THE COURTS

For several years, the law was unsettled as to whether
the Legislature had intended to allow residents to assert a
statutory claim when the resident had a viable negligence
claim. Initially, courts were reluctant to allow residents to
add a cause of action under Public Health Law Section
280 l-d when the resident already had a right to bring a
common-law negligence claim.

In a case involving a resident slipping and falling
down on stairs, a trial court in Rochester, New York
examined the legislative history behind Public Health

Law Section 280 l-d and stated that where a resident had
a pre-existing right to assert a negligence cause of action,
the resident had no right to bring a claim under the
statute.!

Later, in Goldberg v Plaza Nursing Home, the

Appellate Division, Fourth Department adopted this rea-
soning by holding that the legislative history showed an
intent not to create a new personal injury cause of action
when a negligence cause of action already existed.2

RECENT DEVELOPMENTS
REGARDING THE PUBLIC HEALTH LAW Continued 011 piige 8
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RECENT DEVELOPMENTS REGARDING THE
Continuedfrom page 7

In Doe v Westfall Health Center, the Appellate
Division, Fourth Department, had a chance to re-visit
this issue.3 In Doe, the mother of an incapacitated res-
ident commenced an action stemming from the rape
of the resident by a member of the nursing home staff.

The appellate court overruled Goldberg to a limited
extent and explained that the conduct complained of
was exactly the type of conduct Public Health Law
Section 280l-d intended to protect. Normally, a resi-
dent would not have a viable claim against the nursing
home for the sexual assault committed by one of its
employees because of the lack of foreseeability. On
these facts, the appellate court held that the mother
could bring a claim under the statute.

Following Doe, courts across New York tended to
split as to whether statutory claims and negligence

claims could be brought simultaneously under the

same set of facts.

The Appellate Division, Fourth Department once
again weighed in on this issue in Kash v Jewish Home and
Infirmary of Rochester, NY., Inc.4 In Kash, the court

granted plaintiff's motion permitting her to amend her
complaint by adding a cause of action under Public
Health Law Section 280 I-d. In reaching this conclu-
sion, the court relied on part of the statute which states
that "(tJhe remedies provided in this section are in addi-
tion to and cumulative with any other remedies available

to a patient."5

RECENT LEGISLATIVE AMENDMENTS TO
PUBLIC HEALTH LAW SECTION 2801-d

Governor David Paterson recently signed into law a
bill that amended Section 280 l-d to reflect the appellate
court's decision in Kash. The new language now provides

that the remedies provided by the statute "may be grant-

ed regardless of whether such other remedies are avail-
able or are sought." The statute also specifically provides

that a violation of Public Health Law Section 2803-c is
not a prerequisite for a claim under Public Health Law

3 303 AD2d 102 (4th Dcpt 2002).

4 61 AD3d 146 (4th Dcpt 2009).

5 Public Hcalth Law § 280I-d (4).

6 Public Hcalth Law Scction 280I-d (I).

7 17 Misc 3d 1 I03(A) (Sup Ct, Nassau Co. 2007).

8 McDougald v Garber, 73 NY2d 246 (1989).

9 ld.

8

Section 280 I-d. Thus, the new amendment now permits
a patient to assert both common-law and statutory
claims at the same time.

The new statutory amendment gives residents
stronger legal ammunition against nursing homes.
The prior uncertainty on this issue has been elimi-
nated, and residents will be allowed to assert both
common-law and statutory claims in the future
without difficulty. Several issues will be faced under
the statute:

Affirmative Defense - The statute states that a
nursing home will not be liable if it pleads and proves,
as an affirmative defense, that it exercised all reason-

able care to prevent and limit the deprivation and

injury to the resident.6 However, the language of

Section 280l-d seems to relieve a resident of the bur-
den of showing that the nursing home was negligent,
and instead, shift the burden to the nursing home to
prove that it did not act negligently.

A Nassau County trial court found otherwise. In
Marshall v Leppard, the court wrote that while Public

Health Law Section 280l-d gave residents another
means for recovery, it did not alter the burden of

proof, and thus, the nursing home did not have to

establish that it was not negligent.? Accordingly, the
burden remains with the resident to prove that the
nursing home acted negligently.

Punitive Damages - At common law, punitive dam-
ages are generally recoverable when the defendant's con-
duct is "intentional, malicious, outrageous or otherwise
aggravated beyond mere negligence."8 Under Public
Health Law Section 280l-d (2), punitive damages are
recoverable "where the deprivation of any such right or

benefit is found to have been willful or in reckless disre-
gard of the lawfUl rights of the patient."9 The issue aris-
es as to whether the standard for recovery of punitive
damages under the statute differs from the standard for

recoveiy of such damages under common law.

In dismissing a claim for punitive damages under
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Public Health Law Section 280l-d, the Appellate

Division, Fourth Department stated that the defen-
dant's actions were not "so reckless or wantonly negli-
gent as to be the equivalent of a conscious disregard of
rights of others." 

10 It thus appears that the statute does

not expand the scope of punitive damages as this stan-
dard articulated for statutory punitive damages mirrors
the standard for common-law claims. Nevertheless,
nursing homes should be aware that Public Health Law
Section 280l-d does permit punitive damages and

plaintiffs will attempt to portray a nursing home's
actions in the most unfavorable light.

Medicaid Liens - Public Health Law Section 2801-

d(5) provides that a recovery under this statute is exempt
for purposes of determining eligibility for Medicaid:

"The amount of any damages recovered by a patient, in
an action brought pursuant to this section shall be exempt
for purposes of determining initial or continuing eligibil-
ity for medical assistance under title eleven of article five
of the social services law and shall neither be tal(en into
consideration nor required to be applied toward the pay-
ment or part payment of the cost of medical care or serv-
ices available under said title eleven."

Thus, the amount that a resident recovers under the
statute will not factor into the determination of the resi-
dent's fUture eligibility for Medicaid benefit.

10 Everett v Loretto Adult Commimit)\ Inc., 32 AD3d 1273 (4th Dept 2006).

Of particular significance is how this provision treats
residents who died due to alleged nursing home negli-
gence. Under the statute, the amount recovered will not
be tal(en into account for Medicaid eligibility of a
"patient." This provision exempting amounts recovered
from determinations of Medicaid eligibility applies only
when the resident is alive. If, however, the resident dies
and the estate of the resident brings an action, the estate
will not get the exemption benefit of this provision.

Given this dichotomy, the New York Legislature
recently passed an amendment to the statute which
allows estates of deceased residents to receive the

exemption. The Governor, however, vetoed this pro-
posed amendment. Accordingly, a dichotomy in the
treatment of Medicaid liens continues to exist between
claims brought by a live person and those brought on
behalf of a deceased resident.

CONCLUSION

Nursing homes and their insurers should be cog-
nizant of Public Health Law claims being asserted by res-
idents. While it is possible for a resident to be ultimately
successful on a negligence claim, but not on a statutory

claim, or vice-versa, courts now may not dismiss the
statutory claim simply because a negligence claim has

been asserted upon the same facts.

Joseph L. DeMarzo is a senior partner
and trial attorney with Martin Clearwater
& Bell LLP where he has focused his
practice on the defense of physicians

and hospitals in malpractice cases from
inception through trial for over two
decades. He is a member of the firm's
Nursing Home Law and Health Care
Law Practice Groups.

JOSEPH L. DEMARZO

Arjay G. Yao is an associate with Martin
Clearwater & Bell LLP in the Firm's
Appellate Department.

ARJAY YAO
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SUPREME COURT STRIKES NEW BALANCE... Contilliiedfro1llptige4

ing on a distinction in the language between ADEA and
Title VII, and age claims in New York and New Jersey tend
to be resolved in the same manner as Title VII claims, the
Gross "but for age" standard might not apply to mixed-
motive age claims under the local statutes. On the other
hand, tlie local statutes do not contain the mixed-motives
language added by Congress to Title VII after Price

V?aterhouse and the Supreme Court has criticized Price

í%terhouse. As a result, employers can argue that the "but

for" standard of Gross, and not the Price í%terhouse frame-
work, should now be applied to mixed-motive claims

based on age and all other protected categories under the
local laws. Thus Gross could be applied to significantly
raise the burden for New York and New Jersey plaintiff~ in

all workplace discrimination claims.

The Takeaway

In a nutshell, Ricci has made it difficult for an
employer that has utilized a facially neutral selection
method to later invalidate it based on its disparate
impact and Gross has made it more difficult for an
employee to prove an age discrimination case under
the ADEA. The broader impact of these decisions
remains to be seen. At the very least, these cases

should remind employers that the best way to avoid a
lawsuit is to ensure that their process for recruiting,

hiring, managing, promoting and firing employees is
based on legitimate business criteria and not on any
protected category.

STEVEN M. BERLIN

JANET O. LEE

Steven M. Berlin is a partner at Martin
Clearwater & Bell LLP and head of the
Firm's Employment and Labor Practice
Group. Mr. Berlin has over 20 years of lit-
igation experience and is a frequent

author and lecturer in New York and New
Jersey on employment.

Janet O. Lee is an associate with Martin
Clearwater & Bell LLP and a member of
the Firm's Employment and Labor Law
Practice Group.
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USING LITERATURE TO IMPEACH EXPERT WITNESSES

sibly confronted the opposing expert with hearsay state-
ments taken from texts that were not recognized by the
expert as authoritative, but which the attorney read offhis
notepad. Similarly, the Appellate Division, Second

Department, held that a medical expert was improperly
asked about a statement conflicting with the expert's tes-
timony, but which opposing counsel read from a book
that the expert had never heard of before. 

12

Thorough preparation for cross-examining the
opposing side's experts will include a review of transcripts
of their prior testimony, any literature referenced therein
and all works written by the testifYing expert in order to
lay the groundwork for effective impeachment. Counsel

also would be well advised to bring to court clean copies
of the impeachment material to be used on cross-exami-
nation, which can and should be marked for identifica-
tion. This will facilitate any future appellate review of the
trial court's evidentiary rulings.

ANTHONY M. SOLA

ELLEN B. FISHMAN

12 Ifibate v. Plotkin, 195 AD2d 444 (2d Dep't 1993); Rovedil v. Wéiss, ii AD2d 745 (2d Dep't 1960).
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Anthony M. Sola is a senior partner and
trial attorney at Martin Clearwater & Bell

LLP and has more than 30 years experi-
ence representing both hospitals and
physicians in medical malpractice cases
and corporations in products liability
actions. For 15 years, Mr. Sola has been
the partner in charge of the Firm's litigation
for the nation's third largest nonprofit, sec-
ular healthcare system.
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Ellen B. Fishman is a partner at Martin
Clearwater & Bell LLP and head of the
Firm's Appellate Department. Ms.

Fishman has handled hundreds of com-
plex appeals at every level of the state and
federal courts, including numerous cases
of first impression.



BRUCE HABIAN AUTHORS BOOK CHAPTER
Senior partner Bruce G. Habian has authored a chapter in the third edition of the book "Medical
Malpractice in New York" The book is published by the New York State Bar Association. Mr. Habian is
the author of the seventh chapter in the book, entitled "Defendant's Jury Selection." It covers topics such

as considerations during Voir Dire, including the climate of jurisdiction and the jury panel, as well as
preparing for trial, including defining the scope of trial, delineating the role of the jury, familiarizing the
jury with injury and discussing causation, negligence, sympathy and legal standards.

~

JOSEPH DEMARZO
TO PRESENT AT MLMIC SEMINAR

Senior partner Joseph L. DeMarzo will speak at the 2009 Medical Liability Mutual Insurance Company's
Risk Management Seminar in Syracuse, NY on Friday, October 30, 2009. Mr. DeMarzo will discuss
"High Exposure Cases in the Long Term Setting" during one of the meeting's sessions.

MCB ATTORNEYS TO SPEAK
AT UPCOMING NYSBA CLE PROGRAMS

Senior partner Kenneth R. Larywon is serving as the Co-Chair for a state-wide New York State Bar
Association Program on "Representing Licensed Professionals Before the Office of Professional Medical
Conduct and the Office of Professional Discipline." The program will focus on crucial aspects of the
health care professional disciplinary processes. Mr. Larywon will be speaking at two of the four programs
being hosted by the NYSBA on Thursday, November 5, 2009 in New York City at the New Yorker Hotel

and on December 3, 2009 at the Melville Marriott in Melville, NY. Joining Mr. Larywon as speakers will

be fellow MCB senior partners Peter T. Crean and Joseph L. DeMarzo who will be speaking at the New
York and Long Island programs respectively.

Ellen B. Fishman, partner and head of the Firm's Appellate Department, will be speaking at two New
York State Bar Association CLE programs this falL. The first program will be held on November 13,2009
in Tarrytown, NY where Ms. Fishman will discuss preservation of issues for appellate review and the sec-
ond on December 3, 2009 in Manhattan, where she will compare practice in the Appellate Division and
Court of Appeals.

STEVEN BERLIN HOSTS AND PARTICIPATES IN
EMPLOYMENT AND LABOR PROGRAM

Steven Berlin, partner and Head of the Firm's Employment and Labor Law Practice Group hosted an
Employment Seminar entitled "Essentials of To day's Hot Employment Law Issues" on Wednesday, June
24, 2009. The program, also available via webinar, highlighted key issues facing employers today as well

as recent changes to employment laws in New York
In addition, Mr. Berlin was a member of an expert panel discussion as part of the "Ultimate Warrior

Career Workshops & Job Fair" held at the Fort Dix, NJ military base on July 29 and 30th, 2009. The pro-
gram was presented by the Garden State Council *SHRM , in collaboration with Tip of the Arrow, to help
the over 1,500 returning Service Members across the Eastern Seaboard representing all branches of service in
their efforts to seek employment in the civilian workforce. To demonstrate their never ending gratitude for
the sacrifices these men and women have made for our country, volunteers in the Human Resource profes-
sionprovided a wide variety of job readiness workshops designed to provide insight and awareness about
their career options and how to conduct a successfUl job search. Mr. Berlin, who is the Legislative Director
for Garden State Council *SHRM, was part of a panel of experts who led a discussion entitled "The View
from the Other Side of the Desk" Specifically, he focused on rights of individuals in general and uniformed
service members in particular, in the employment, application and interview process.
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