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HAS "JUNK MEDICINE"
MET ITS MATCH?
BY: PETER T. CREAN AND ELLEN B. FISHMAN

-6i orh sides in the trial of a medical

I r: malpractice action, as in other

cases involving scientific expertise, depend
on opinion testimony from experienced

practitioners. All too often, experts retained
by injured parties express such outlandish
opinions that their statements have been
treated as "junk medicine" that has no
place in the courts.

In New York, the "general acceptance"
requirement of admissibility applies to expert
testimony based on scientific principles or
procedures. This standard is based on an
80-year-old federal decision, i'rye v United
States. When a Frye motion is made, the Trial
Court decides the threshold issue of whether
an expert should testifY. That determination
includes ascertaining that the expert's testi-

mony meets accepted standards of reliability.
If the expert's methodology has gained "gen-
eral acceptance" by the relevant scientific
community, it will be considered reliable and
the jury may hear the expert's opinion.

Submission of a motion to preclude
expert testimony entails preparation of a
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complex package of documents in order to
make both the law and the medicine clear to
the conrt. The party seeking to present the
expert will oppose the motion with papers
that often expand on the opinion in ques-
tion. Not infi'equently, the Court will hold
an evidentiaiy hearing outside the presence of
the jury to determine whether the challenged
expert may testifY.

The party seeking to present expert
testimony has the burden of proving that the
witness has qualifications that would make
him or her an expert in the particular area in
which testimony will be offered. An expert
must possess the requisite skill, training, edu-
cation, knowledge or experience from which
it can be assumed that the information
imparted or the opinion rendered is reliable.
\1Ven a medical expert's testimony lacks a
factual basis and is mere speculation, the

opinion lacks probative valve.
Because there is a risk that lay jurors

may credit unreliable opinion evidence, the
Frye "general acceptance" test protects juries

THE FRYE TEST ContInued on page 2
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'THE FRYE TEST:
HAS "JUNK MEDICINE" MET ITS MATCH? CONTINUED FROM FRONT PAGE

from being misled by expert opinions that
may be couched in formidable scientific
terminology, but that are based on fànciful

theories. If the opposition objects, the jury
may hear medical expert and other scientific
testimony only after the Frye reliability test
has been satisfied.

A series of United States Supreme Court
decisions have cast doubt on this standard by
holding that Frye no longer applies in federal
courts. That trend started with Daubert 1)

¡\1erri!! Dow PharmaceuticaL, Inc. In Daubert,

the Supreme Court held that the Federal
Rules of Evidence (which have no New York
counterpart) superseded the Frye "general

acceptance" test. Under the Daubert stan-
dard, the admissibility of expert opinion testi-
mony wil depend on several factors includ-
ing whether the expert's theory has been test-
ed, the potential error rate of such testing,
whether the expert's theory has been peer-
reviewed and, like Frye, whether the theory
has met with "general scientifìc acceptance".

Although some have described the
Daubert standard as less rigorous than Frye's

sole test of "general acceptance," that is not
clearly so, as expert testimony must stil
demonstrate sufficient reliability to be admis-

he significance of analyzing a case for
a potential Frye motion is reflected in the
successfiil dismissal of a case handled by

Martin Clearwater & Bell LLP partner, Thomas A.
Mobilia, following a hye hearing. Plaintiff's theory of
causation that long thoracic nerve palsy was due to
improper positioning of her arm during surgery under
general anesthesia was challenged by the defendants' Frye
motion as not "generally accepted" in the medical com-
munity. The court ordered an evidentary hearing in order
to decide the motion and witnesses called on both sides
included neurologists, a general surgeon and an anesthesi-
ologist. It also included the submission of significant
medical literature dating from the early 1900's to present.

The thrust of the hearing focused on such narrow

sible. For example, a federal court applying
Daubert has precluded a physician from testi-

fYing about the etiology of a disease when the
medical expert' proffered opinion on the
causal relationship between a product and the
plaintiff's condition was not shown to be sur
ficiently reliable to be admissible. Although
no longer the exclusive test in federal courts,
"general acceptance" still has a bearing on the

inquiry made by the federal judge as "gare-
keeper" in deciding whether to petmit a
scientific expert to testifY.

A number of intetmediate appellate
and trial courts in New York have referred to
Daubert and found its criteria usefiil in con-
sidering the reliability of expert testimony.
New York's highest court has not yet resolved
the question of whether the Daubert stan-
dard, which articulates criteria beyond "gen-
eral acceptance," wil apply in state cases.

In two significant decisions, New York's
intermediate appellate court upheld the
application of the Frye test to medical expert
testimony, thus confirming its continuing
validity in state cases involving novel theories
about the cause of an illness. In 2002, the
Appellate Division affrmed the grant of
defendant's pte-trial motion in Selig v Pfizer,

Inc. In Selig, defendant sought to ptedude an
expert's testimony that thete is a causal link

between use ofViagra and heart attacks in
men with pre-existing coronary artety dis-
ease. While the expert's underlying methodol-
ogy supporting his opinion was not novel in
and of itself, his selective application of only
those studies that supported his theory of
causation did not find acceptance within the
mainstream scientific community. Thus,
applying the Frye rule often excludes not only
the testimony of experts offering fanciful and
novel scientific theoties, but those who elect
to disregard accepted scientific methods when
presenting thei r hypotheses.

More recently, in Lara v New York City

Health and Hwpit(ll" Corp., plaintiff's neurol-
ogy expert expressed the opinion that the

infant-plaintiff had a hemorrhage at the time
of his birth that eventually caused his cerebral

palsy. Defendants' pediatric neurologist stated
that he had never heard of such a theory in
his 45 yeats of practicing medicine, it is not
supported by medicalliteratute and it is not
an accepted theory in his fidil Defendants
theteby made a showing suffìcient to put in
issue whether plaintiff's theory is "generally
accepted", i.e., reliable enough to present to

the jury.
As it evolved at trial, plaintiff's theory

of causation comprised a rapid second stage
of labor! rapid decompression/i ntracranial
bleeding/vasospasm/ce'rebral palsy, all in the
absence of symptoms for over fìve months.
Because plaintiffs neurologist had no person-
al knowledge of any cerebral palsy case in
which the cause was found to be what he
theorized had happened to plaintiff, it was
necessary to consider whether his causation
theory could be shown through the medical
literature to have gained "general acceptance".

Ultimately, the trial court in Lara grant-
ed defendants' Frye motion, set aside a $10
million verdict and dismissed the complaint
aftet a fi.ill triaL. In 2003, the Appellate
Division upheld that tesult, agreeing that

medical issues as: (i) whether the long thoracic nerve

(which emanates from cervical roots C5, CG and C7)
is considered, anatomically, to be part of the brachial
plexus; and (ii) regardless of terminology, whether the
alleged mechanism of injury, i.e., hyperabduction of an
arm on an arm board attached to an operating table, in
the absence of lateral flexion of the patient' head and
without the patient's ann raised overhead (both being
prerequisites discussed in the literature), can cause injury
to either the long thoracic nerve or the brachial plexus.

The defendants' motion to preclude plaintiff's experts'
testimony was granted and, more importantly, the case
was necessarily dismissed because not only was plaintiff's
experts' testimony precluded, bii so was plaintiffs
theory of causation.
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¡he Fryi t."piaintiff.~' expert should never

have been permitted to testi-
fy about the cause of the
infant' brain damage. Absent
that opinion, plaintiff bad no
case against the hospitaL.

This is in keeping with
settled principles that to
establish a medical malprac-
tice claim, the injured party
must prove that defendant
departed fì'om good and

accepted medical practice

and that the alleged devia-

tion was a substantial factor
in producing the injuries.
No matter how grievous the
injury or sympathetic the plaintiff, there can
be no liability without competent medical
proof of causation.

New York courts regulate the use of
medical expert testimony by examining the
content of sucli testimony and its reliability.
Generally, opinion evidence must be based
on facts in the trial record or personally
known to the witness. An expert may base
an opinion on evidence outside the record
only if it is of a kind "generally accepted" in
the profession as reliable or if the evidence
comes from a witness subject to full
cross-examination at triaL.

Thus, in New York courts, the custom-
ary admissibiliry test for expert scientific
evidence looks to "general acceptance" of
the procedutes and methodology as reliable
within the relevant scientific community.
In the absence of a "genetally accepted"
basis in the scientifìc community for a
medical opinion regarding causation, such
opinion amounts to nothing more than
personal speculation.

Martin Clearwater & Bell LLP trial and
appellate attorneys will continue to monitor
developments in both state and federal courts
in order to make all appropriate arguments to
keep "junk medicine" out of the courtroom.
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COURTROOM EXPERIENCE:
AN INSIDER'S ~VIEW
BY: JEFF LAWTON

Ithough the I'ebruary
2002 decision by the
Court of Appeals in

Nestrorowich v Ricotta limited the
availability of the "error in judgment"
juty insttuction for a physician in a

medical malpractice action, defense
counsel can still obtain the invaluable
jury charge provided that there is
appropriate testimony in the tecord
to support it.

New York Patrern Jury
Instruction regarding ettQr in judg-

ment states:
"A doctor is not liable for an

error in judgment if (he/she) docs

what (he/she) decides is best after
carefiil evaluation if it is a judgment
that a reasonably prudent doctor
could have made under the circum-
stances. "

The Court of Appeals ruling in
Nestrorowich made clear, bowever, that

this "error in judgment" charge is only
appropriate in a narrow category of
cases in which there is evidence that
the defendant physician chose among
sevetally medically acceptable treat-
ment alternatives.

In October of2002, MC&B
partner, Jeff Lawton obtained a
defense verdict in an elective breast

COURTS IMPOSE SANCTION FOR LOSS
BY: JEFFERY A. SHOR
AND NANCY A. BRESLOW

lthough hospitals and
physicians have long been

responsible for maintaining patient
records, several recent Court decisions
have made it much more important
that records now be meticulously
preserved.

The Education Law of the
State of New York defines professional
misconduct of a physician as includ-
ing the failure to maintain patient
records for at least six years. Obstet-
rical records and records of minor
patients (under age 1 R) must be main-
tained for a much longer period: at
least six yea rs, and until one year
aftet the minot patient reaches the
age of 1 R years. New York State regu-
lations impose similar requirements
upon hospitals, adding that records

must be maintained until at least six
years aftet a patient's death.

Now, however, the loss of med-
ical records can mean the loss of a
medical malpractice case. The
Appellate Division, Second Depart-
ment in a case known as Baglio v St.

.fohn ,. Queens Hospital and the
Appellate Division, First Department
in Herrera lJ Matlin recently issued
rulings that approved of striking the
answer of a defendant in a medical
malpractice case due to the loss of

medical record evidence.
The striking of a defendant's

answer is equivalent to a defendant's
admission of full liability.

In the Baglio case, it was alleged
that the infànt plaintiff suffered brain
damage due to a deptivation of oxy-
gen during his deliveiy at the hospitaL.
The fetal heart rate had been moni-
tored during the labor and delivery,

for the putpose of determining
(among other things) whether there
was fetal disttess caused by a lack of
oxygen, and a paper tecotd ("fetal
monitoring strips") was generated.

During the litigation, when
plaintiHs learned that the Hospital
could not locate the correct fet,d
monitoring strips for exchange in the
discovety process, they asked the
Court to strike the Hospital's answet
due to spoliation of evidence.

"Spoliation of evidence" is defined
essentially as the destruction or loss of
evidence, whether intentional or neg-
ligent. The ttial court denied the
motion.

On appeaL, the Second
Department reversed and ordered that
the Hospital's answer be stricken due
to the Hospital's loss of the strips.

The appellate court decided that
the defendant's answet should be

4 SERVING THE PROFESSIONS FOR
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implant case, brought by a 23-year-
old single woman who worked for a
public relations fìrm in New York
City. Upon presentation to the defen-
dant for breast augmentation, the
plastic surgeon weighed various fac-

tors, including the plaintiffs wishes,
which included "to be as big as possi-
ble", as well as her physical attibutes,
and made the choice to petform a
sub-glandulat, rather than sub-muscu-
lar, breast implantation. Over the next
two years, the plaintiff sought addi-
tional treatments, including another
procedure to further increase the size
of her implants. Soon theteafter, the

skin around her right breast began to
thin, and the implant was in danger
of extruding ii-om the breast. Plaintiff
commenced an action against the
plastic surgeon claiming that the
implant was excessive in size, that it
was overfilled, and that it should have
been placed undet, and not over, the
muscle.

At triaL, the plaintiff's expert
argued that the defendant plastic sur-
geon had used implants that were
too large, and had ovetfilled them.
The plaintiff's expert also claimed
that a sub-glandular implantation
technique was a departure from the

standard of care.
On cross-examination, however,

Mt. Lawton was able to elicit testimo-
ny fiom plaintiff's plastic sutgery
expert that the selection, location, and
filling of the implant required a
degree of judgment on the part of the
defendant plastic surgeon. Plaintiff's
expert also conceded that both sub-
muscular and sub-glandulat implants
could be appropriate, depending on
circumstances unique to each case.

The trial testimony of the
defense's plastic surgery expert corrob-

AN INSIDER'S VIEW
Coniil/iied 011 piige 7

OF HOSPITAL AND MEDICAL RECORDS
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stricken because the plaintiffs had pre-
sented evidence, in the form of a
physician's affrmation, that the fetal

monitoring strips were "the most cru-
cial evidence" to determine fetal well-
being and to evaluate the ohstetrical
care rendered. Most significantly, the
Court found that this spoliation of
evidence deprived the plaintiffs of the
means of proving their medical mal-
practice case.

A fìnding that the plaintiff was
deprived of the ability to prove her
case was also the basis of the decision
of the Appellate Division, First
Department in Herrera v Matlin.
There, the defendant-physician retired
approximately one yeat attet his last
treatment of the plaintiH~ and left his
patient records - including x-rays of

the plaintiffs injured wrist - in a fi-

ing cabinet in the medical offce
whete he worked; he never arranged

to return the records to his former
patients Ot transfer them to another
doctor. During the litigation, the
plaintiff was unable to procure the
records fiom the medical offce, and
the physician was by that time
deceased. The Court found that the
deceased physician's professional mis-
conduct in failing to maintain the
patient' tecords for at least six years
as required by the Education Law
deprived plaintiff of "a~y means" of

establishing a case and warranted the
striking of defendant's answer.

It is extraordinarily diffcult to
defend a case where the medical
records have been lost. for instance,
where fetal heart monitor strips are
missing but tbe hospital chart is

COURTS IMPOSE SANCTION
(,mfÍl/ltPd tn, fJllge I ()
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ELLEN B. FISHMAN
HEADS MC&B'S APPELLATE
PRACTICE GROUP

.. ..r J T SEl\~iNARS
"New York Appellate Practice"

tv1ARTIN CLEARWATER & BELL LLP
appellate counsel Ellen B. Fishman was invit-
ed by the New York State Bat Association to
be a member of the fàculty at a recent con-
tinuing legal education program for litigators.
Ms. Fishman's lecrure was presented on
November 7,2003, in Hauppauge, Long
Island, as part of a program that emphasized
practice in the Appellate Division, Second
Department. This coutse, sponsored by the
Bar Association's Committee on Courts of
Appellate Jurisdiction, included distinguished
appellate judges and ch ief court clerks on the
same paneL.

Ms. l;ishman spoke from the perspective
of an experienced practitioner on the nuts-
and-bolts topics of "Raising Issues, Preser-
vation of Error, Judicial Notice and the
Harmless Errot Rule." In particular, she
stresscd the need for attorneys ar the trial
level to raise key points in such a way as to
lay tbe groundwork for a successful appeaL.
She offered tips for trial attorneys and urged
them to consult with appellate counsel about
making motions and taking othet steps to
assure that key issues arc presetvcd for review
by the appcllate court.

Martin Cleaiwater & Belll.l.p sponsored a morning CLE for
clients on Thursday, Februaty 5, 2004 at the UN Crown Plaza
Hotel in Manhattan. Senior pattners Bruce G. Habian and John
L.A. Lyddane spoke along with a distinguished breast pathologist
on B,'east Cancer: 'JJe Defndant's Issiies. The seminar covercd an
Overview of the Liability Issues, the Role of thc Primary Care
Physician/Gynecologist, Diagnostic Treatment/Recommendations,
Liability Defenses - Causation, Evaluation of Exposure, and
Sustainable Verdict Ranges & Causation. The seminar was approved
by the New York State Continuing Legal Education Board for
3.5 CLE Hours.
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Nurses and Alied
Health Professionals
in Disciplinar Proceedings"

MARTIN CLEARWATER & BELL LLP
partnet Kenneth R. Larywon co-chaired a
New York State Bar Association program
entitled "Representing Physicians, Nurses
and Allied Health Professionals in
Disciplinary Proceedings." In addition to

co-chairing the progtam, Mr. Larywon also
lectured on the subject of Hospital
Disciplinary Proceedings Involving
Physicians, both from a prosecutorial and
defcnse standpoint. Mr. Larywon is the Co-
Chair of the Health Law Section of the New
York State Bar Association.

On October 3 i, 2003, Mr. Larywon
co-chaired the same progtam in Manhattan
for a group of approximately 100 lawyets.
Martin Clearwatet & Bell LLP partner Peter
T. Ctean participated and moderated a
panel discussion involving the prosecution
and defcnse of Offce of Proffessional
Misconduct proceedings. Mr. Crean was

one of the rhree speakers including the

Chief Counsel, Division of Legal Affairs and
the Directot of Investigations of the

OPMC.
MARTIN CLEARWATER & BELL Ll.P

pattner Joseph L. DeMarzo also participated
in the section of the program related to the
hospital disciplinary process. Mr. DeMarzo
discissed numerous hospital disciplinary
topics including the effect of an advetse hos-
pital disciplinary finding on subsequent dis-
ciplinary proceedings by the Offce of
Professional Misconduct.

MATIN CLEARWATER & BELL LLP

is proud to announce that Ellen B.
Fishman has been appointed head of
the firm's Appellate Department.
Ms. Fishman is well known as an
appellate advocate with particular
expertisc in healdicate mattets. She
was until recently, Senior Counsel
in the Appeals Division of the New
York City Law Department. Since
her admission to the bar in 1979,

Ms. Fishman's practice has included
representation of all the facilities
under the jurisdiction of the New
York City Health and Hospitals

Corporation, as well as the City's
Chief Medical Examiner and the
Department of Health and Mental
Hygiene.

Ms. Fishman has handled hun-
dreds of complex appeals at every
level of the state anu fcderal courts,

including numerous cases of fìrst
impression in the area of medical
malpractice defense.

The Court of Appeals decisions
Daniel J v New York City Health and

Hospital Corp. and Allende v New

York City Health fmd HwpItal Corp.
are two seminal cases briefèd and
argued by Ms. Fishman regarding the
applicability of the continuous treat-
ment doctrine to the filing of notices
of claim. Ms. Fishman also handled
the appeal of Lara v New York City
He¡Ûth and Hwpitûl COlI" concerning

the admissibility of medical expert
testimony, discussed in our lead arti-
cle this edition.

Ms. fishman is a frequent lectur-
er on appellate practice and has served
as Chair of the New York State Bar

Association's Committee on Courts of
Appellate Jurisdiction.

Ms, hshman

is well known

as tlr appellate

advocate with

particular expertise

in healthcare

matters.

COURTROOM EXPERIENCE:
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orated the positions taken by the
defendant. Specifically, the defcndant
showed that the choice of prostheses
and the amount to which they wete
filled (to prevent a rippling of the skin
the patient previously experienced),

as well as the surgical plan of a sub-
glandular technique (avoiding more
extensive dissection of the tissue) were
all reasonable considerations and
choices made by the defcndant plastic
surgeon in treating this patient.

With the aforementioned tes-

timony in evidence, the trial court
granted Mr. Lawton's request that
the jury be charged with the "error
in judgment" instruction on the law.
The Nestrorowich requirement that
there be sufficient evidence thar rhe
defendant physician consideted and
chose among several medically
acceptable treatment alrernatives
watranting an "etror in judgment"
charge had been well establishcd
from the trial testimony of the
defendant, defendant"s expert

FROM PAGE 5

plastic sLlgeon, as well as plaintiff" s
own plastic surgery expert.

The jury returned a defense
verdict, finding that although the
defendant plastic surgeon's decisions
during the implantation procedure
may not have produced the best
result his decisions were the prod-
ucts of his informed judgment,
based on his years of skil and
expenence.
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JOHN L.A. LYDDANE
SENIOR PARTNER

JOHN L.A. LYDDANE has a depth of 
trial experience

equaled by few defense attorneys, and a thirty-one year
perspective on the law of informed consent.

Mr. Lyddane observes that the cause of
action for lack of informcd consent is the
most ftequently abandoned claim by counsel
for the plaintiff at the trial of a medical

malpractice action. Having tried
over two hundred cases to conclu-
sion, he has found that there are
sound reasons to expect that the
decline of the informed consent
claims will continue into the fore-
secable future. \X'ith only two cases
in which the issue of informcd con-
sent was determined against his

client (one ofwhich was reversed
on appeal), ir is easy to see why he
is hand selected to try serious pro-
cedute-related cases by ind ividual
practitioners and their insurers.

First, Mr. Lyddane believes
that the New Yotk law on informed
consent is cleat and unequivocaL.

The conccpt of consent only
applies where rhere is some
affrmative invasion of the patient's
body, and Public Health Law
§2805 requires that the jury
determine three distinct elements

in fàvor of the plaintiff in order to rcach the
issues of damages. The jury must End that:

a. the practitioner did not provide

the information which a reasonable

practitioner would have supplied
to her patient prior to obtaining
consent, and

b. a reasonably prudent patient, given

that information, would not have
consented to the procedurc, and

c. the procedure performed was a

8

substantial fåctor in causing
the alleged injury.
Th is legal clarity has promoted the

publication and use of procedure pamphlets
and brochures whicli disciiss the risks and
alternatives and are frequently sanctioned by
authoritative specialty groups to which tbe
plaintiff's expert belongs. The clarity of the
law allows the j Uty to focus on the true issue

despite thc rhetoric of plaintiff's counsel:
would a reasonable patient tefuse thc poten-
tially life-saving procedure when told of a
small risk of serious complications?
Furthenriorc, unless counsel for thc plaintiff
produces expert testimony that the consent
was qualiratively insuffcient, CPLR §440 l-a
requires that the trial judge dismiss the
informcd consent claim at the conclusion of
the plaintifF's proof. Carenil efforts to protect
the record on this point allowed Mt. Lyddane
to obtain a revetsal of one of only two ver-
dicts for lack of informed consent his clients
havc endurcd.

Second, the clarity of the law has
allowed the consent process to bc improved
through vatious risk management initiatives.

In cases where thc plaintiff testified that no
risks or alternatives were discussed, and the
defendant practitioner could only point to an
executed consent on the hospital chart and
his undocumented "usual practice" of dis-

cussing risks, the defense of an informed con-
sent claim was diffcult. Over his thirty ycars
of practice, Mr. Lyddane has seen the evolu-
tion of spccific consent forms, documenta-
tion of consent discussions, and physician
certification of the completion of the consent
process. Witb a brief progress note to the
effèct that the patient consented after a fiill
discussion of the risks, benefìts, and alterna-
tives, the defendant physician can expand on
het usual practice from the witness stand
with a documented basis for her assertion

that the patient's consent was informed.
Documentation that patient brochures were
physically delivered to the patient well in

advance of the procedure allow those materi-
als to be enlarged to poster size and used as
ttial exhibits.

Third, Mr. Lyddane observes that the
c1atity of the law and the imptovement of
consent proccdures furnish opportunities to
the defense tcam which complete the triaL.

Upon learning of the claim, efforts are made
to secure copies of the written materials given

to the patient and any employees who partic-
ipated in thc consent process. The patient's
recollection is probed at a deposition to
demonstrate that his failure of recollection

does not vitiate his consent. At ttial the attor-
ney for the plaintiff has to decide whether his
credibility could suffer from pursuing a claim
where the objective proof favors the defen-
dant. The plaintiff's attorney may not want
his expert to testify that the adverse outcome
was a risk of the procedure in the best of
hands, for that would seriously undermine
his malptactice claim. The defcnse expert can
be asked to recount his experience in obtain-
ing consent and performing 4000 identical
procedures, and can then testifY that he has

no expetience in having a patient tefuse thc
procedure based on the risk in issue. By the
time the defense expert is qualifìed to testifY,

the jury has the point: 4000 presumably rea-
sonable patients weigh heavily against the

self-scrving retrospective analysis by thc
plaintiff as to what he would have done.

Mr. Lyddane

has found that

Unfortunately, not all practition-
ers have availed themselves of the
risk management improvements
in the consent process.

Fortunately, Mt. Lyddane has
found that the modern jury is
receptive to the argument that the
patient has a responsibility of his

own in securing the information
necessary to an informed consent.
In the only otber case in which
his client was adversely affected
by an informed consent claim at
trial, thc jury allocated 50% of
the damages to the plaintiff
because the patient had not taken
steps to obtain and understand
available information on the
operative risks. Although the
physician-defendant had not
availed himself of the tisk man-
agemcnt advances in the informed consent
area, the award against him was reduced by
fifty percent to reflect the patient's culpability.

Mr. Lyddane holds the highest rating
granted to attorneys by Martindale-Hubbell
raw Directories, and is included in the vari-
ous publications of\1Vo's Who in America.
He has served as an impartial panelist for
the New York Suprcme Court medical mal-
practice panels, a judge for the National
Moot Court Competition and an officer of
the American Bat Association's professional
liability subcommittce. Mr. Lyddanc is one
of only a handfìil of New York's medical

malpractice attorneys who have been elected
to fellowship in the vety exclusive Ametican
College ofTtial Lawyets.

the modern jury

is receptive to the

argument that

the patient has

a responsibility

of his own in

securing the

inlórmation

nece,,:,ary to

an in.frmed

consent.
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EXPANSION AND
RELOCATION OF
WESTCHESTER OFFICE
ith a growing number of clients in the
Westchester area, M C&B is pleased to
announce it has expanded its presence

by moving into a larger offce located at 235 Main St.,
White Plains, NY 10601.

The office opened its doors at the commencement
of the New Year. The expanded office is headed by
Partner John J. Barbera. There are two full-time
attorneys working out of this offce. In addition, any
attorneys who have matters in the Westchester area
wil be able to work out of this office, letting them be
closer to their clients.

COURTS IMPOSE SANCTION
FOR LOSS OF HOSPITAL AND MEDICAL RECORDS
CONTINUED FROM PAGE 5

the defense may be able to establish that
the information from the strips was
entered with regulatiry and accuracy in
the chart itself, and thus that thc strips
themselves are not crucial to plaintiffs

case. Howevcr, proving that proposition is
a steep, uphill battle. It is much preferable
not to be in the position of having to

make such an argument in the first place.
When a defendant's answer is strick-

en, such as for loss of evidence, it is as if
the defendant admitted all liability. Thus,
the only remaining issue is the amount of
damages to be imposed - a most undesir-

10

able position for a defendant.
The lesson is, quite naturally, that

the maintenance of medical tecords must
be approached with rigor. It is not suff-
cient to box up old records and put them
in storage; they must be accounted for and
accessible. It is imperative that records be
preserved and available for the appropriate
time-petiods, and that record maintenance
be accorded a high priority by health care
personnel and institutions. Failing to prop-
erly maintain records can have catastrophic
results in the event of litigation.
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