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RECENT CASES SHOW WHY EVERYONE
NEEDS A HEALTH CARE PROXY
BY: PETER T. CREAN AND ELLEN B. FISHMAN

he Jèrri Schiavo case illustrates the
importance of appointing one person

to act as the patient's designated health
care agent. It also highlights the need for
making such an appointment before
disaster strikes. Although anyone going
into the hospital will need a health care
proxy, such proxies are not just for the
elderly or the terminally ilL.

While a patient's £'lmily may be
consulted about treatment decisions, only
a designated health care agent has the legal

authority to make health care decisions
when the patient is unable to do so.
Through appointment of an agent -
choosing, in advance, the person whom
the patient would prefer to make health
care decisions - everyone can take a
significant step to control future medical
treatment and avoid conflict among
family members. Hospitals, nursing homes
and physicians are required to honor the
agent's health care decisions as if they
were made by the patient.

NEW YORK'S
HEALTH CARE PROXY LAW

In 1991, the New York Legislature
enacted the Health Care Agents and
Proxies Law as part of this State's Public

Health Law. This law allows any competent
person, age is or older, to appoint another
trusted adult as a health care agent. Every
adult is presumed competent to appoint a
health care agent unless adjudged incompe-
tent, or a committee or guardian of the
person has been appointed for the adult.

A health care agent can be appointed
by signing a short proxy form in the pres-
ence of two adult witnesses. It identifies the
principal, who is the person creating the
proxy. If the principal is unable to sign the
proxy form, another person may sign it at
the principal's direction, in the presence of
the principal and the witnesses.

Mter consultation with a licensed
physician, the health care agent is to make
health care decisions in accordance with the
principal's wishes. The agent only begins to
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HEATH CARE PROXY CONTINUED FROM FRONT PAGE

make health care decisions when the principal is
unable to do so. Should the principal become able
to make health care decisions again (after general
anesthesia wears off for example), the agent is no

longer authorized to act. In any event, the health
care agent has no power to make fìnancial or other
decisions for the principaL.

Unless the agent's authority is expressly
limited, the agent will make any health
care decisions that the patient could have
made. The agent is entitled to the same
information that would be provided to the
patient and can decide if the patient
should receive treatment, choose among
treatments or decide against treatments.
In making these decisions, the health care
agent must follow the principal's wishes,
including his or her moral and religious
beliefs. The standard health care proxy
form has a section for making known the
principal's wishes or instructions about

organ or tissue donation in the event of death.
Additional specific instructions may be provided
orally, in the proxy, or in an optional, separate
document known as a living will.

A broad grant of authority in a proxy
allows the agent to make decisions in the event
of unanticipated circumstances or as circum-
stances change. It is critical that the principal
and the agent have a candid conversation about
the principal's wishes before the health care
proxy takes effect.

In general, if the principal's wishes or beliefs

are unknown, the agent must act in the patient's
best interests. In New York, however, an impor-
tant exception to that rule concerns artificial
nutrition and hydration: the agent can only make
decisions about nourishment and water provided
by feeding tube and intravenous lines if the agent
knows the principal's wishes ahead of time.

In general

lf the principal's

wishes or belief

are Unk1l0llJll,

the agent must act

in the patient's

best interests.

AN ILLUSTRATIVE CASE

The New York Supreme Court had to
grapple with such a problem earlier this year in
the case of Borenstein v. Simonson. 'I 'his Queens

County case involved an 86-year-old patient who
had appointed her adult daughter as her health
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care agent. Upon admission to the hospital
with multiple problems, including dementia,

pneumonia and pulmonary edema, a nasogastric
tube was inserted. Because that was a temporary
measure with potentially life-threatening conse-
quences if left in place over a prolonged period,
a percutaneous endoscopic gastrostomy (PEG)
tube was recommended. In accordance with
her authority as the patient's health care agent,
the daughter refused to consent to insertion of
the PEG tube. The patient was then discharged
back to her nursing home with the nasogastric
tube in place.

Over a holiday weekend, lawyers acting
at the behest of the patient's sister made an
emergency application to a judge, who held an
evidentiary hearing the next day. The petition
before the Court sought to appoint the sister as
guardian for the patient, to void the proxy desig-
nating the daughter or enjoin her from making
decisions about artificial hydration and nutrition,
and to transfer the patient to the hospital for
insertion of the PEG tube.

Although the patient had signed a valid
health care proxy, it stated that if there was any
hope of recovery, the principal wanted her agent
to ask for life-sustaining treatment. The proxy
included no specific authority regarding artificial
nutrition and hydration. The patient's daughter,
who had been named as agent in the proxy,
conceded that her mother had never specifically
expressed her wishes regarding nutrition and

hydration.
Although the Court found that the patient,

while competent, had properly designated her
daughter as agent, it granted some of the emer-
gency relief sought in the petition. In particular,
the designated agent was found to have no
authority to make decisions about artificial
nutrition and hydration for her mother. As a

result of the Court's conclusion that the patient
was entitled to life-sustaining treatment, she
underwent the PEG surgery.

The Borenstein decision expresses the hope
that families should privately resolve their ditler-
ences as to the medical care of an incompetent
paticnt, without resorting to expensive and ardu-
ous legal proceedings. .

u.s. SUPREME COURT
PARTIALLY CLOSES DOOR TO
AGE DISCRIMINATION CLAIMS
IN NEW YORK AND NEW JERSEY

BY: STEVEN M. BERLIN

l

The l¡ut major employment decisionof the Rehnquist Court, Smith v. City
o/Jackson ("Smith"), permirs employees to
bring claims of age discrimination under
what is known as a disparate impact theo-
ry. While the recognition of this right may
be unwelcome by employers throughout
most of the nation, in New York and New

Jersey, the decision appears to limit an
employee's ability to sue.

There are two basic methods for
proving discrimination under federal law:
disparate treatment and disparate impact.
Disparate treatment requires proof that
the employer intended to discriminate
against the employee when it established
the challenged employmcnt practicc or
took the disputed action. Disparate impact
claims derive from a theory that employ-
ment practices which appear neutral or
non-discriminatory on their face may
adversely affèct some groups more harshly
than others.

While both theories have been
cognizahle under Title VII of the Civil
Rights Act of 1964 ("Title VII), which is
the primary federal anti-discrimination law

(but not for age claims), for three decades,

there was a split among the circuits of the
United States Court of Appeals as to
whether disparate impact claims could
also be brought under rhe federal Age
Discrimination in Employment Act
("ADEA"). Until Smith, the federal circuits
differed over whether language in ADEA
that diverged from Title VII by allowing
employers to make decisions on the basis
of "reasonable factors other than age"
("RFOA") effectively negated a disparate
impact approach.

Smith resolved this issue by stating
that disparate impact claims are viable under
ADEA and effectively held that an affrma-
tive defense exists for RFOA. That means
unless the policy or action complained of is
based on an unreasonable tàctor other than
age, it is not actionable.

The next issue tackled by
the Supreme Court was which
appropriate analytical framework
should be utilized for disparate
impact ADEA claims. It noted
that it set forth such a framework
in its ìlrds Cove Facking Co. v.

Antonio ("Wards Cove") decision
which was applicable to Title VII
cases (and age only in circuits
where the claim was recognized).
Congress then amended Title VII
in 1991 to set forth a specific ana-
lytical model for disparate impact
claims in those federal discrimina-
tion cases, easing an employee's
burden as set furth under íXtrds
Cove. However, Congress did not so
amend ADEA. Smith addressed these
textual differences and concluded rhat the
narrower analysis under Wards Cove applies

to ADEA disparate impact claims rather
than the more employee friendly analysis
under Title VII as amended.

Under the ìlrds Cove framework,

ADEA disparate impact claims are ana-
lyzed through "shifting burdens" analyses.
An employee establishes a prima fiicie case
by identifying a specifìc employment prac-
tice which, although facially neutral, has
had an adverse impact on that employee as

"fJe holdillK

in Smith will

almost certain~y

limit the scope

0/ available ADM

disparate impact

causes of action

in New York and

New jersey.
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a member of a protected class, such as age, race
and gender. The employer then must make a
showing explaining the business nccessity of the
challenged employment practice. Once the
employer does so, the employee may still prevail
only by showing the employer's explanation was

merely a pretext for discrimination. Easing an
employee's burden, the 1991 Amendments to
Title VII provide an employee can prevail by
establishing the existence of less discriminatory
alternatives which the employer refused to adopt,
without having to establish evidence of pretext.

The holding in Smith will almost certainly
limit the scope of available ADEA disparate
impact causes of action in New York and New

Jersey. Prior to Smith, the federal courts in those
states were among the circuits that permitted
ADEA disparate impact claims but they also
followed the analytical models applicable to Title
VII claims. Smith, however, dirccts that such
claims must now be analyzed under the narrower
Wards Cove framework and offers the affirmative
defense based on RI¡OA.

Of particular interest is the effect that
Smith will have on age discrimination disparate
impact claims brought under New York State's
Human Rights Law ("NYSHRL") and New

Jersey's Law Against Discrimination ("NjLAD"),
which prohibit discrimination on the basis of age
as well as other protected categories. Until
Smith, age and other discrimination claims

under NYSHRL and NJLAD had been
analyzed the same way as federal courts in the
region analyzed discrimination claims under
Title Vii' However, NYSHRL and NjLAD are
more similar to ADEA than Title VII in that
they do not contain language analogous to the

1991 Amendments addressing and providing an
analytical framework for disparate impact claims.

Since Smith held that absence of the 1991
Amendments in ADEA relegated the disparate
impact analysis under that law to the Wardr Love

ffamework, there is a basis for employers to now

argue that the narrower Wards Cove model
should be applied to all discrimination claims,
particularly age claims, under NYSHRL and
NjLAD.

As for the ADEA affirmativc defense based
on RFOA recognized by Smith, NYSHRL also
sets forth that differentiation based on age is
prohibited "except... where the differentiation
is based on reasonable factors other than age."
Thus, it appears that NYSHRL disparate impact
claims are subject to the RFOA affrmative
defense. Similarly, NJLAD states that it is unlaw-
ful to discriminate based upon age "unless justi-
fied by lawful considerations other than age." '10

the extent "lawful considerations" are interpreted

to be similar to ADEA's "reasonable fàctors,"
NJLAD appears to provide for the same affrma-
tive defense as ADEA.

Futhennore, Smith will likely have a limit-
ing effect on age based disparate impact claims
brought under New York City's Human Rights
Law ("NYCHRL"). Unlike ADEA, NYCHRL
explicirly creates a cause of action for unlawful
discrimination practice based upon disparate
impact, including for age, and it does not
specitìcally address the impact of RFOA or
sometliing similar. It does, however, provide an
analytical framework similar to the language

under Wards Cove, rather than the more
employee-friendly model set forth in the
1991 Amandment ofTirle VI i.

Despite this language, pre-Smith,
courts declared that although there are
differences between NYCHRL and
ADEA, age discrimination suits brought
under NYCHIZi. are subject to the same
analysis as claims brought under ADEA,
which in New York were interpreted
under Title VII. Now, New York City
employers have a basis to argue that courts

should follow the reasoning of Smith and
analyze claims according to the more
limited Wardr Cove analysis, without
the benefit however of the defense based
on RFOA's.

Thus, while Smith was heralded

nationally as a pro-employee decision
because it opcned the door for disparate
impact claims under ADEA, for New
York and New jersey employees, the
door is not quite as open as it had been
before Smith. .

APPELLATE UPDATE:
DAMAGES FOR EMOTIONAL DISTRESS
By: ELLEN B. FISHMAN

Martin Cleaf\'Vater & Sell LLP attorneysare continuing to monitor developing
case law on moncy damages payable by obsretri-
cians and other specialists (see Emotional
Distress: A New Area of Exposure (Defense
Practice Update, Winter 2005J). A recent New
York Court of Appeals opinion is a significant,
positive development in this trend.

In Sheppard-Mobley v. King, our highest
State Court decided a case in which thc interme-
diate appellate decision had excited considerable
comment. The plaintiff in this action was a
woman who alleged that her obstetrician had
given her bad advice and improperly adminis-
tered an abortion drug.

Although she was given methotrcxate to
abort the fetus, it was subsequently discovered
that the patient was still pregnant. Afer giving
birth to a severely impaired child, the woman
sought recovery for her alleged emotional
anguish, as well as for the infant's injuries.

At the outset, the Kings County Supreme

SERVING THE PROFESSIONS FO~ MORE THAN4

Court granted the doctor's motion to dismiss
the mother's claim for her "emotional harm"
associated with the alleged medical malpractice.
Then, on the plaintiff's appeal, the Appellate
Division, Second Department, reinstated her
claim. The Court of Appeals was left to decide
whether the intcrmediate appellate decision had
improperly expanded the scope of the legal
holding in Broadnax v. Gonzalez.

The 2004 Broadnax case set off a wave
of new claims by plaintiffs asserting emotional
injury, based on that Court of Appeals opinion,
which had created a new cause of action.
Under Broadnax, a mother who sustains no
independent physical injury may be awarded
damages for her emotional distress based on
malpractice leading to a miscarriage or the
delivery of a stillborn. The much-anticipated
appeal in Sheppard-Mobley offered the Court of

Appeals the first opportunity to revisit
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PARTNER SPOTLI.?iHl'.
ANTHONY M. SOLA

While a relatively low percentage of lawsuits go through the
complete litigation process and end in vcrdicts, trialresiûts
are nonetheless very important to clients, because plaintiffs'
lawyers factor in the quality of their adversar when negotiating
settlements. As a result, excellcnt triallawycrs have not only
impressive trial results, but also superior results in negotiating
settlements. Senior partner Anthony M. Sola has achieved both.
His record of success in verdicts stands at 90% - a win ratio
that is matched by few defense attorneys.

therefore

When determining what makes
a "successful attorney" and
therefore a worthy adversary

all the while in the courtroom, Mr. Sola
says that it is important for
the attorney to focus on the
most important parts of the
triaL. While all parts of the
trial are important, he believes
the most important are the
jury selection process and
opening statements.

"First, we've learned from
psychologists who have studied
jury trials that 90% of the
time, jurors' fìnal decisions

have been the same as the view they held
at the conclusion of opening statements.
This is in part attibutable to the impor-
tance of first impressions, but it goes
beyond that psychological factor," says
Mr. Sola. To appreciate this, he suggests
that one must understand the perspective
of the jurors, and recognize that jurors on
any case begin to form strong impressions
about the attorneys the minute they walk
into the jury selection room. Consciously
or subconsciously, from the first moment
prospective jurors lay eyes upon the
lawyer, they are forming an opinion

".he/ìrstjob in

jury selection

working hard to build

your tmst and bond

with the jurors

is to determine which

prospectivejul"rs are

likely to be the leaders.

6

from their client. This happens to every-
body, bur one can reduce that possibility
by having a clear procedure in mind when
selecting the jury." Mr Sola emphasizes
that this procedure starts with the recog-
nition that when the jury begins to delib-
erate, not all of the jurors will participate
equally. Often only one or two of the six
deliberating jurors will be the leaders who
control the outcome of the deliberation.
The first job in jury selection therefore -
all the while working hard to build your
trust and bond with the jurors - is to
determine which prospective jurors are
likely to be the leaders. Then one needs to
ferret our their opinions to see if they rep-
resent a problem for the defense.
Prospective leaders who are not good for
the defense obviously must be removed
preferably through talking them off by
having them admit a bias, challenging for
cause so the court can reIIlove thein, or, as
a last resort, using one of your precious
challenges. Mr. Sola says that in order to

not waste challenges, he "often leaves on

jurors who are not good defense jurors if
they are clearly not going to be control-
ling the deliberations."

Additionally, jury selection is a time
when one can begin to plant the seeds of
a defense, and defuse negative issues. For

example, with brain-damaged baby cases,
it is imperative to defuse the sympathy
factor. Mr. Sola notes that while it is
customary to address the sympathy fàctor
in jury selection, often this issue is not
addressed fully. Mr. Sola stresses that one
IIust paint a very clear picture for

prospective jurors so they can appreciate
the very difficult job that awaits them.
He says that he discusses with prospective

~ ---

about the veraci-

ty of the lavvyer,

and whether or
not the attorney truly believes his client
should prevaiL. In many cases, it is this
first impression of the lawyers that wil
remain with jurors throughout the triaL.
Therefore, as an advocate for a client, one
is most likely to prevail if the position one
takes with the jury is the most credible
version of what is before them. In this
regard, Mr. Sola says that "to sell that
version, the jury must believe you are the
most credible person in the courtroom,
and that you completely believe in your
client's case." To connect with the jurors
at this time is critical, and a sense of
humor and good will are indispensable in
funning that initial bond with the jurors.
He continues, "one has to be very careful
with humor as the cases usually involve
severely injured plaintiff~, but I find self-
deprecating humor the most effective
means of creating the right climate in
which to develop a bond with jurors."

Of course, which jurors are finally
selected is of paramount importance. Mr.
Sola recalls that he has "heard lawyers say
after an adverse verd ict that they lost the

case in jury selection, meaning that they
had a bad juror who swung the jury away

jurors that "in our society it
is a desirable trait to try to
help those less fortunate than
others, and let them know
that at the end of the case they
may have a conflict in that
they will have the power to
help a severely injured child,
but cannot do so if it results
in an injustice to the doctor."
The reality is that as a defen-
dant, we are running up
against a strong natural
inclination of jurors to do
what in their hearts they
would like to do. So we must
paint that picture for them,
and then have them recognize that to
IIake doctors fìnancially responsible for
something they did not cause would be
fundamentally wrong. Next, Mr. Sola

says, "We have to let them know what
they will shortly be seeing in terms of a
child who cannot walk or take care of
herself physically, etc." It is fàr better for

the jurors to hear about all the details of
the child's problems from the defense
lawyer in the jury selection process than
from the plaintiff in the courtroom.

Turning to opening statements, Mr.
Sola recalls that when he began practic-
ing 28 years ago, there were defense
lawyers who responded to the plaintiff's
opening statement with a very brief
opening in which they basically told the
jury to keep an open mind and wait and
see if the plaintifJ could prove their case.
He says that he "never understood the
rationale for giving up an opportunity to

Accordiug to Mi: Sola,

the opening is the

best opportunity to

explain the defnse

in an iminterrupted

presentation to the

people who will be

making the decision

about your client.
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MeB PARTNERS FEATURED IN NEW YORK MAGAZINE'S BEST LAWYERS

A SPECIAL AOVERTISING SECTION

THE NEW YORK AREA'S

THE DEFINITIVE GUIDE TO LEGAL REPRESENTATION
IN NEW YORK, NEW JERSEY AND CONNECTICUT

EXPERIENCE. RESPONSIVENESS.
RESULTS. The benchmark of Marrin Clearwater
& Bell LLP'S defense srategy is evidenr in the fact

that the firm has more partners selected by its peers
as "Best Lawycr~ in America""," New York an.:a, than
any other firm in its field. The firm's roots date to
the I nos and it has rhe distinction of being rhe
oldest and largest boutique litÍgation and appellate

firm emphasizing all areas of professional liability,
medical and healthcare related litigation.

WHAT TRULY SETS MC&B APART from its
competition, besides tenure in the field, is the sta-
bility and experience of its highly specialized group
of trial lav''Ycrs. The firm's 12 senior parmers have
been working together for more than a quarter of a
century - no group of partners has ever left.

AS A RESULT OF ITS COMMITMENT TO
EXCELLENCE, MC&B has grown steadily over
the years from a dozen lavqers with three partners
in The mid-1970s to more (han RO anomey.. with

3 i partners today. The firm offers risk management
and prevention services, but predominantly handles
trials anò appcals of issues relating to all arcas of
professional liability, product and pharmaceutical
liability, professional credentials and discipline,
insurancc covcragci and employmcnt law. Furrhcr,
MC&B serves as lead defense counsel in multiple
national lIass tort / pharmaceutical litigations. The
firm's employment and bbor practicc group is head-
ed by a prominent employment partner, who was
formerly the lead partner of the NY-NJ employ-
menr pracrice of a narional law tìrm.

..tiwlllu..

~wJf~
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II educate the jury to the fact that therc was
another side to the story. Fortunately, that
old strategy has long been discarded; but
one must still resist the inclination to
'hold back' on letting the plaintiff know
your defenses". He continues "with more
complete discovery, the reality is that
there are very few things a competent
plaintiff's attorney will not have already
planned for. And whatever small advan-
tage one might have by not discussing

your defense in depth in front of the
plaintiff is far outweighed by losing the
opportunity to educate the jury as to your
position". According to Mr. Sola, the
opening is the best opportunity to explain
the defense in an uninterrupted presenta-
tion to thc people who will be making the
decision about your client. If you have
decent leaders on your jury with whom
you have developed a bond of trust and
have explained in opening statements to
them in a clear fashion why your client
should prevaiL, you will have set the trial in

a tàvorable direction that will be diffctlt

for your adversaiy to overcome.
Mr. Sola has been selected by his

peers to be included in "Best Lawyers in
America" for every edition since 2000, and

was honored in New York Magazine in
August 2005 as one of the "Best Lawyers,
New York Area." He holds the highest
rating granted to attorneys by the
Martindale-Hubbell Law Directory.
Mr. Sola is also a frequent lecturer and
writer on medical litigation subjects,
including tor the New York Law journal
and Medicrl Economics, as well as teacher
of attorneys' trial advocacy skills as part of
their continuing legal education require-
ments. He received his J.D. from St. John's
University School of Law and his B.S.
from Cornell University. He is admitted
to practice bc1Dre the New York State

Court, the District of Columbia Courts
and the United States District Courts for
the Eastern, Northern and Southern
Districts of New York. .

APPELLATE UPDATE
CONTINUED FROM PAGE 5

Broadnax. The key difference between these cases
is that Sheppard-Mobley involved allegations of in
utero injury followed by a live birth.

In a unanimous opinion (May 10, 2005),
the Court of Appcals held that the Appellate
Division had improperly extended the Broadnax
decision to the facts in Sheppard-Mobley. It is now
clear that the rule permitting a mother to seek
damages for emotional harm in a malpractice case
does not apply when an infant-plaintiff injured in
utero is carried to term and born alive.

Nonetheless, an aspect of the mother's claim

for emotional harm will go tDrward at the trial
level insofar as it arises directly from her relation-
ship with her doctor. The Court of Appeals distin-
guished the plaintiff's unsupportable claim for
emotional distress associated with the birth of an
impaired child hom the viable claim for the emo-
tional injury she allegedly sustained in connection
with the advice that she was unable to carry the
pregnancy to term and should undergo a nonsur-

gical abortion. .

What sets MC&B apart is the stability and experience
of its highly specialized group of trial lawyers.

MC&B'S RESULTS-ORIENTED APPROACH and uncompromising quali-
ty are the reasons many of its clients have continued to rely on the fìrm's legal
ralem for decades. The firm publishes a quarrerly newslener, and frcquently
hosts client education seminars, including CLE programs and risk manage-
ment lectures for various groups. MC&B's continued dynamic growth is evi-
denr by rhe recenr opening of an of Ace in New Jcrsey, rhe tìrm's fourrh. Thc
firm is headquartered in Manhattan, with offces in East Meadow, White
Plains and Newark.

TO BEST SERVE ITS CLIENTS ,nd be mosr eHìcieot in the delivery of
legal services. MC&B has made sound investments in advanced technology
and communications equipmeni that assure effcient documeni manage-
menr and secure acccss from wherever the fìrm's kn..yers require rechnical
support. These systems are complemented by billing, research, litigation
support and practice-specific applications.
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Mea NEWS
NEW PARTNER ANNOUNCEMENTS

Nancy J. Block joined
Martin Clearwater &
Bell LLP in 2001 and
became a partner in January, 2005.
Her practice is comprised of all aspects
of medical malpractice litigation, products
liability and personal injury defense.
Ms. Block received her B.A., with honots,
from the State University of New York at
Binghamton in 1992 and her J.D., cum
laude, from Pace University School of Law
in 1995. She is admitted to practice before
the New York State Courts, Connecticut
State Courts and the United States District
Courts for the Southern and Eastern
Districts of New York.

(:.)-J .r
.\ 'c:Thomas J. Kroczynski

joined Martin Clearwater
& Bell LLP in 2000 and
became a partner in January, 2005.
His practice is comprised of all aspects
of medical malpractice litigation and
personal injury defense. Mr. Kroczynski
received his B.A., summa cum laude, from
the New York Institute of Technology in
1992 and his J.D. from Touro School of
Law in 1995. He is admitted to practice
before the New York State Courts, New

Jersey State Courts, United States District
Courts for the Southern and Eastern
Districts of New York, and the District
Courts in New Jersey.

CLIENT EDUCATION OPPORTUNITY
Common Misconceptions

in Human Resources in New Jersey

Thurs., Dec. 8,2005 · 8:30 a.m. - 4:30 p.m.
Parsippany, Nj

Presented by: Lorman Education Services

Speakers: Steven Berlin, John Porta & Robert Schwart

Registration: ww.lorman.com
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