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Unwelcome News for Restaurant and Other
Hospitality Employers
By Greg Reilly, Esq.

On Tuesday, February 24, 2015, Gov. Andrew M. Cuomo
and the New York State Department of Labor (NYSDOL)
announced that the state minimum wage for all tipped
workers in the hospitality industry will be increased. New
York’s acting Commissioner of Labor, Mario J. Musolino,
signed the order which will go into effect on December 31,
2015.  

Currently, New York’s minimum wage is $8.75 per hour,
but separate wage orders in New York govern the
compensation of tipped employees in the hospitality
industry and permit these workers to be paid less than the
minimum wage so long as the full amount of their
compensation, including tips received, meets the hourly
minimum wage of $8.75.  For example, until the new tip
credit rules take effect on December 31st, employers can
continue to pay waiters $5.00/hour provided that the total
tips received plus wages equals or exceeds $8.75 per hour.
As our readers may recall from our January 14, 2015 hos-
pitality update, the NYSDOL earlier considered
eliminating the tip credit entirely.  While the NYSDOL’s
action here does not eliminate the tip credit, it substantial-
ly reduces the amount a hospitality employer can rely
upon the tip credit to ensure its tipped employees are paid
the minimum wage. 

Thus, after December 31, 2015, the minimum wage is set
to increase to $9.00 per hour and employers will be
required to pay all tipped workers in the hospitality
industry at least $7.50 per hour, provided that the total tips
received plus wages equals or exceeds $9.00 per hour.
This change will substantially increase the labor costs for
restaurant and other hospitality employers. In short, it
means that a restaurant will need to pay each of its waiters
an extra $2.50/hour as their base hourly wage rate.

Considering the increased costs, some hospitality  employ-
ers may consider staff reductions,  increasing menu prices
or adding service charges to their customer’s bills.  We
also anticipate that some hospitality employers may no
longer be profitable and
will close.  Another option
some  hospitality employ-
ers might consider is
elimination of tipping
altogether considering
tipping disputes have
caused much of the rise in
class and collective wage
and hour litigation.  

Alternatively, those
employers that desire to
continue using the much
“watered down” tip credit
should after December 31,
2015 (1) pay tipped employees a base hourly wage of at
least $7.50; (2) comply with the “80/20 rule”; (3) ensure
that the tip pool consists of only tip eligible employees;
and (4) update and distribute tip credit notifications
individually to all tipped employees and amend, as
necessary, any employee handbooks, manuals or policy
statements respecting the tip credit.

Please contact Greg Reilly at gregory.reilly@mcblaw.com 
or at 212-916-0920 if you have any questions about this
article and/or any other wage and hour legal questions.

For more information on MCB’s Employment & Labor
Practice Group, visit www.mcblaw.com
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