
INTRODUCTION

In recent years, social media use has grown at an
astonishing rate and surveys indicate that 35%

of American adults now have a personal profile on
a social networking site.1 Health care providers
estimate that as many as 50% of their employees
use some form of social media.2 Medical profes-
sionals face unique legal and professional risks
when utilizing social media, prompting one com-
mentator to note that, “[t]he usefulness of online
social networking is undeniable and it’s no sur-
prise that physicians are embracing it. But…these
tools present a minefield of legal and professional
hazards for medical professionals who don’t take
the utmost care in how, what and where they
post.”3

With the expansion of social media use
comes a host of legal and ethical considerations,
as well as the necessity for employers to develop
comprehensive social media policies and train
employees on risks, benefits, and appropriate
use. Providing employees with training and
guidance on how to properly use social net-
working tools will allow hospitals and health
care organizations to capitalize on the benefits of
social media while limiting embarrassment,

harm, and potential liability. In Part 1 of this
article, we provide an overview of the issues con-
fronting health care employers and individual
professionals in the responsible use of social
media.

I.  WEIGHING BENEFITS 
AND RISKS

A. Benefits of Social Media Use 
by Health Care Professionals

Today, there is an unprecedented increase in
patient demand for medical information online.
The resulting structural changes to the physi-
cian-patient relationship should positively bene-
fit patient care. Social media increases patients’
connectedness and participation in their health,
which can lead to improved physician-patient
communication.4 This, in turn, can lead to
increased trust, satisfaction, adherence to treat-
ment plans, and overall health.5

Patients are consumers and they are increas-
ingly looking to social media as a way to learn
about their diseases and treatment plans.  The
Internet offers anonymity that allows patients to
communicate freely and ask questions about
their illnesses that they might be reluctant to ask
in person.6 Rapid medical advances can lead to
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overly high expectations of what physicians are capable
of, and online patient education can help mitigate
unrealistic expectations.7 Increased participation can
generate more trust in the physician because patients
feel empowered by the information they find online,
and this allows them to have a more substantive dia-
logue with their doctor.  

Social networking offers
many advantages to health care
organizations by providing a
forum to circulate information
quickly. Social media can assist
hospitals and health care providers
in building online communities
to help patients educate them-
selves, share experiences, and cope
with illness.8  Health care providers
can utilize social networking to
communicate targeted informa-
tion and provide up-to-date infor-
mation on health news, as well as
deliver reminders and alerts to
consumers.9  Hospitals are using
social media to post videos on
YouTube in order to share patient
stories, and physicians are using

social media sites to rally support for and against legisla-
tion.10 Social media can also be used as a marketing tool
to inform the public of new centers, buildings, health
fairs, and other public services.11 

B. Risks of Social Media Use by Health Care Professionals

Despite the marked benefits of physician participa-
tion in online social activity, there are also potentially neg-
ative consequences.  Employers are liable for the conduct
of an employee if the conduct occurred within the scope
of his employment.12 Breaches in privacy and unprofes-
sional conduct can expose a health care organization to sig-
nificant liability.  We will evaluate three scenarios that have
the potential to undermine a positive healthcare relation-
ship: 1) a patient requests a doctor as a Facebook friend; 2)
a physician posts an inadvertent endorsement; and 3) a
physician posts confidential information about her work.  

1) Doctor Becomes Facebook “Friends” 
With a Patient

A physician and a patient becoming “friends” on
Facebook blurs the personal and professional relationship
and could give rise to legal and ethical concerns.  For
example, before a traditional physician-patient relation-
ship exists, if a patient asks a health-related question
online and the physician answers, the physician has creat-
ed an electronic record of the exchange, which could later
be inappropriately construed as establishing a physician-
patient relationship.13 Unintentionally, the physician has
now exposed himself to malpractice, patient abandon-
ment, and HIPAA violations.14 In the legal context,
whether or not a physician-patient relationship exists is
usually a question of fact left for the jury.15 In a blog,
email, or social networking context, personalized respons-
es to health questions without any pre-existing physician-
patient relationship will likely create a jury issue over the
creation of a physician-patient relationship.16

An existing physician-patient relationship that turns
into a subsequent social network “friendship” may also
invoke ethical principles of appropriateness.  These rela-
tionships will be deemed unethical “if the physician uses
or exploits trust, knowledge, emotions, or influence
derived from the previous professional relationship.”17 It
is advisable for physicians who wish to use social media to
connect with potential patients to create two pages: one
for personal use and another for professional use, with
patients only as friends on the professional site, if at all.18

2) Physician Posts an Inadvertent Endorsement

Special consideration must be taken with regard to
endorsements.  While social media offers a low-cost and
effective marketing platform, employers should be aware
of deceptive endorsement concerns. Employees are
allowed to endorse the company they work for, their co-
workers, and products and services offered, but they
must be clear to identify themselves as employees to do
so.19 For example, if a physician responds to a negative
post about a co-worker by saying he is a wonderful doc-
tor, the physician must disclose his identity in this
endorsement or it can be deceptive and a violation of
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the Federal Trade Commission’s Guides Concerning the
Use of Testimonials and Endorsements.20

Being accurate and forthright is found to be key to
avoiding future problems involving a consumer relying on
the comments to her detriment.21 Employees must be
trained to disclose their identity and employment status in
any statement that could be construed as an endorsement.
When posting material that is a personal view, employees
should separate themselves from their employer. For exam-
ple, when creating a personal blog post, employees should
use a disclaimer such as, “the views expressed in this blog are
my own and do not reflect the views of my employer.” 22

3) Physician Posts Confidential Information 
About Her Work

While a physician may post information to a site like
Facebook that consists of a general narrative of patient
communication, it is critical to consider the instantaneous
nature of social media as compared with edited articles and
peer-reviewed journals.23 This translates to a great poten-
tial for mistakes, and physicians must be cautious not to
violate any laws or regulations.24 As long as information is
generic so that it is not possible to identify the patient, this
type of post is permissible.25 In fact, this presents a possible
benefit of quickly sharing information and experiences
with other physicians.26 However, physicians must be
extremely cautious not to reveal identifying information in
their posts. Discussion of standard approaches to clinical
circumstances or of negative outcomes can be used against
the physician in unrelated malpractice cases.

II. HIPAA AND PRIVACY 
CONSIDERATIONS

One of the most pressing concerns for social media use
amongst healthcare professionals is the risk of breaching pri-
vacy and the associated penalties. The Health Insurance
Portability and Accountability Act (“HIPAA”) and the cor-
responding Privacy and Security Rules require that individ-
ually identifiable patient health information be reasonably
safeguarded pursuant to the HIPAA privacy and security
standards.27 In 2009, the American Recovery and
Reinvestment Act (“ARRA”) imposed stricter regulations

on protecting patient data and enhanced civil and criminal
penalties for HIPAA violations.28

Examples of privacy violations committed by doctors
include harassment, online bullying, cyber-stalking patients,
and unprofessional online posts. A survey published in the
September 23-30, 2009 issue of the Journal of the American
Medical Association reports that 60% of respondents report-
ed incidents of medical students posting “unprofessional” con-
tent online.  Many of these inappropriate posts were described
as posts that “violated patient confidentiality,” including posts
that contained “enough clinical detail that patients could be
potentially identified.” 29

Before social media, privacy torts including intrusion,
public disclosure of private facts, false light, and appropri-
ation were the primary vehicles to hold employees and
healthcare providers liable for confidentiality breaches.30

While the applications of this theory to social media are
limited, some courts have begun to interpret privacy regu-
lations in the context of social media use.31 In Yath v.
Fairview Clinics, a healthcare employee saw a personal
acquaintance at the clinic and accessed her personal med-
ical records.  The employee learned that she had an STD
from a sex partner other than her husband and disclosed
this private information to another employee.32 The infor-
mation was then disclosed to others and someone pub-
lished this private information to a MySpace webpage.33

The Court of Appeals held that the private information
was given “publicly” within the meaning of the tort inva-
sion of privacy irrespective of how many people had seen
the website.34 Even the temporary posting of information
on a MySpace page can satisfy the “publicity” requirement
of a successful claim.35

Behavior on company-owned computers and inter-
company emails can also give rise to employer liability for
employee behavior.  In Gavrilovic v. Worldwide Language
Resources Inc., an employer was held liable for defamation
that resulted from intercompany emails that discussed the 
sexual promiscuity of an employee.36

Likewise, social media use can create negative conse-
quences during a trial.  In Boston, Massachusetts, a physi-
cian blogged about his defense and trial preparation in a 
SOCIAL MEDIA GUIDELINES Continued on page 4



medical malpractice case.37 After he was confronted about
this blog on cross-examination, the case quickly settled.
Email and social networking pages may be discoverable
on certain grounds during a trial.38 These examples rein-
force the need to create policies that emphasize privacy,
confidentiality, and appropriate online behavior. In Part II
of this article, the topics of policy creation and imple-
mentation will be discussed, as well as social media from
a defense perspective.
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t has long been recognized that as an officer of the
court, the trial attorney has a special obligation to
protect the tribunal from conduct which under-

mines the integrity of the adjudicative process.1 This
obligation extends to relations with the court itself and
also to relations with the jury charged with the exclusive
power to determine the credibility of witnesses and
resolve issues of fact. The trial attorneys’ obligation to
protect the integrity of the adjudicative process is an
obligation which is distinct from the obligation to ren-
der effective representation of their clients’ rights. Given
the professional conduct implications, one might even
argue that it carries a heavier obligation than the repre-
sentation of a party to litigation.

JURY SELECTION

The selection of a civil jury in New York is a largely
unsupervised process whereby most attorneys select an
impartial panel of jurors in cooperation with their adver-
saries. Rulings by the supervising judge on challenges to
a particular juror or the array of jurors are infrequent
and usually resolved on the attorneys’ accounts of the
specific controversy. Where events have occurred which
bring the impartiality of the juror or panel of jurors into
legitimate question, the court will generally discharge

the juror or jurors rather than attempting a curative
instruction to restore impartiality.2 Once a jury is select-
ed and sworn, however, the courts tend to prefer final
disposition of the case and discharging jurors is a less fre-
quent occurrence.

MOTIONS IN LIMINE

The trial attorney who expects that evidence or areas
of inquiry at trial may adversely affect the impartiality of
the jury has the option of addressing the issues in the
context of a motion in limine which can be argued prior
to opening statements. This enables the trial court to
review the potential controversy as a whole at the outset
rather than treating it in the context of piecemeal trial
objections. With the possibility for reflection and
accommodation, a clear ruling will often balance the
probative value of the evidence against its prejudicial
effect, and safeguard the impartiality of the jury. It could
be argued that the trial attorney is obligated to allow
opposing counsel and the court to address such topics in
limine to assure the integrity of the adjudicative process.
Where the alternative has counsel attempting to elicit
prejudicial material over repeated objections from his
adversary, the point becomes clear. 

OPENING STATEMENTS

Trial counsel is supposed to be limited to stating what
the claims are and what on behalf of his client he intends
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  to prove. The attorney is constrained by the New York
Rules of Professional Conduct from alluding to any matter
which the lawyer does not reasonably believe is both rele-
vant and supported by admissible evidence.3 Before taking
a position on a disputed issue of fact, the attorney has the
obligation to make reasonably diligent inquiries to assure
that his statement is true.4

Trial counsel never wants to interrupt the opening
statement of an adversary, but this may be necessary
under some circumstances. The trial attorney has a famil-
iarity with the facts of the case which the court does not.
If the adversary’s opening statement is diverting the jurors
from the legitimate issues, appealing to passion or preju-
dice, or is otherwise improper, that conduct is not likely
to correct itself over the course of the trial. In the absence
of timely objection, a request for a proper curative
instruction, or a motion for a mistrial, the point may be
waived. This in turn may mean that the reluctant attor-
ney’s client is prejudiced, the impartiality of the jury is
eroded, and the point has not been preserved for post-
trial or appellate review.

When it becomes necessary to interrupt an oppo-
nent’s opening, the attorney will usually express reluc-
tance but what is important to convey is that mere dis-
agreement with what has been said is not the reason for
the intrusion. The objecting attorney may approach the
issue indirectly, referring to amplifying the argument
later, making a record at the appropriate time, the need
for a curative instruction, or the withdrawal of a juror.
The intrusion needs to be timely in order to give the
court an opportunity to inquire into the issue and render
a timely ruling or instruction, but the objecting attorney
needs to understand that the court’s and jury’s tolerance
for the interruption will be limited. A balance must
quickly be found between preserving the objection and
annoying the finder of fact.

Too often after raising a timely objection in the pres-
ence of the jury, trial counsel foregoes the opportunity to
make a full record when court is next in session with the
jury absent. First, this is an opportunity to limit future
transgressions by opposing counsel and protect whatever
remains of the impartiality of the jury. Second, it is an
opportunity to allow the court to understand the prob-
lem and the threat it constitutes toward the impartial
appraisal of the evidence. Finally, it allows counsel an
unencumbered opportunity to protect the record with a

detailed objection, request for a curative
instruction, and a motion for a mistrial in
the egregious case.

Many trial judges are entirely too casual
or superficial in their approach to curative
instructions. The court may tell the jury that
“what the attorneys say is not evidence” or say
“please disregard what the attorney said” with-
out being specific, or simply observe that “the
attorneys have differing views of the case”.
Where there has been a transgression worthy
of the interruption these platitudes are not
curative of the harm to which the opposing
party has been exposed. The court may main-
tain that a full curative instruction would not
be helpful because it would only involve
repeating the offensive content, which would
compound the injury. However, if the impartiality of the
jury is so threatened by repetition and cannot be cured, a
mistrial is the only logical alternative. If the opposing attor-
ney sees that his efforts to that point have produced noth-
ing more than the opportunity to start the trial over, it is
not likely that the offense will be repeated. Consequently,
the most effective long term solution to the problem may
be the granting of a mistrial even though that may at first
seem counter-intuitive.

CONDUCT DURING TRIAL

During the presentation of evidence to the jury, it is
useful to recall that the jurors are the sole and exclusive
judges of the facts, and as such the jurors alone determine
which witnesses should be believed, what testimony should
be accepted and what weight should be given to the evi-
dence.5 Jurors determine the credibility of sources of infor-
mation and what information to believe on a daily basis,
usually without any help from attorneys.

Where a trial attorney is discourteous, abrasive, or abu-
sive toward a witness, this constitutes a breach of profes-
sional ethics in and of itself.6 However, it may also tend to
negate a proper source of evidence even before the evidence
is received or evaluated by the hopefully impartial jury. It is
abundantly clear that the trial attorney may not articulate
his own facts or opinions before the jury,7 but in a repetitive,
hostile and incredulous cross-examination, this is pre-
cisely what is done. The overbearing attorney seeks to
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7 Caraballo v. City of New York, 86 AD2d 590 (1st Dept., 1982); Nuccio v. Chou,
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dismiss the source of the evidence as unreliable before the
jurors can form a proper impression of the witness or her
testimony for themselves.

It is well established that the law permits counsel for the
plaintiff to call the individual defendants or the employees of
a defendant entity and question them as hostile witnesses.
This right is circumscribed and counsel may not impeach a
witness he has called to the witness stand.8 The law allows
the hostile witness to be interrogated with leading questions
but this does not open a door to a full blown cross-examina-
tion of the adverse witnesses even where they are overtly hos-
tile. The interrogating attorney must recognize this impor-
tant distinction, which allows the jury to reach its own con-
clusions regarding the believability of the witness and the evi-
dence provided.

Even the most dedicated and intelligent jurors have lit-
tle familiarity with the legal process, and it is the explicit
responsibility of the court and counsel to protect the impar-
tiality of the jury. The jury is excluded from sidebar argu-
ments and carefully instructed throughout the trial to limit
its consideration to the evidence alone. To permit trial
counsel to invade the province of the jury and pronounce
during the presentation of evidence either directly or indi-
rectly which sources are worthy of belief clearly undermines
the impartiality of the jury. Often that is its very purpose.
It also undermines the integrity of the adjudicative process.

Although it is also a breach of the Rules of Professional
Conduct to disregard the ruling of a tribunal during the
course of a proceeding,9 some trial attorneys have the
regrettable tendency, on occasion, to compete with the
court for who will be the authority in the courtroom.
Refraining from abusive or obstreperous conduct is a corol-
lary of the advocate’s right to speak on behalf of litigants,10

but skilled attorneys can project to a jury that the trial judge
is obstructing the justice he is charged to safeguard. Since
this conduct is not only unethical but also diverts the jury
from its duty to determine the issues on the evidence alone,
it will furnish a basis for post-trial relief, but only where the
record is properly protected.11

CLOSING ARGUMENTS

Generally speaking, the trial courts extend wide lati-
tude to counsel allowing commentary on the evidence
which is essentially unrestrained.12 However, there are
clearly established boundaries and again it is the preser-

vation of the impartiality of the jury and the integrity of
the adjudicative process which should control the con-
duct of trial counsel.

Fair comment on the evidence does not permit the trial
attorney to participate in the vilification of opposing coun-
sel or his witnesses, characterizing responses of a witness as
“lies” or characterizing an opposing expert as a “profession-
al witness” whose role was to mislead the jury.13 Nor does
it permit counsel to argue that the plaintiff and her treating
physician were “working the system” and characterize the
opposing witnesses in unflattering terms.14 Where “extra-
neous matters beyond the proper scope of the trial” may
have substantially influenced the outcome, an appellate
court may determine that justice demands a new trial.15

The appropriate measuring stick is whether the impartiali-
ty of the jury was protected and the integrity of the adju-
dicative process was preserved.

Trial attorneys are well advised to protect the record for
post-trial review, for the trial court has to be given whatev-
er opportunity there may have been to preserve the integri-
ty of the process. Where counsel failed to ask for a mistrial
when the offensive conduct occurred, the appellate courts
have typically refused to grant a new trial after the fact.16

From the perspective of the attorney who sees the
integrity of the adjudicative process being eroded before his
eyes, close attention must be paid to timely objections giving
the court the opportunity to issue corrective instructions
where correction is possible, and well articulated motions for
mistrial. The ethical obligations of trial counsel are not
always sufficient in and of themselves to assure that the jury’s
impartiality remains untainted and the record is protect-
ed for review. Although the trial court may prefer that

8 Becker v. Koch, 104 NY 394 (1887), Marzuillo v. Isom, 277. 
AD2d 362 (2d Dept. 2000).

9 New York Rules of Professional Conduct 2006, Rule 3.4(c).
10 New York Rules of Professional Conduct 2006, Rule 3.5, comment 4.  
11 Friedman v. Marcus, 32 AD2d 820 (2d Dept., 2006).
12 Cohen v. Covelli, 276 App Div 375, 376 (1st  Dept., 1950).

13 O’Neil v. Klass, 36 AD2d 677 (2d Dept., 2007).
14 Maraviglia v. Lokshina, 92  AD3d  924 (2d Dept., 2012).
15 Kohlmann v. City of New York, 8 AD2d 598 (1st Dept., 1959).
16 Friedman v. Marcus, 32 AD2d 820 (2d Dept., 2006).
17 Binder v. Miller,  39  AD3d  387  (1st Dept., 2007).
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Arecent decision of the Appellate Division,
Second Department in Hernandez v.
Kaisman pointedly underscored the signifi-

cant differential treatment of a workplace harassment
hostile work environment claim based on the law cho-
sen to assert the claim.1 The differences exist as a result
of the 2009 Appellate Division, First Department
opinion in Williams v. New York City Housing
Authority, which suggested that the prior trend
amongst New York State courts to analyze workplace
harassment claims in the same manner, regardless of
whether brought under federal, state or city law, was
no longer acceptable.2

The Williams Court relied on the Local Civil
Rights Restoration Act of 2005, which called for a lib-
eral construction of the City Human Rights Law
(“City HRL”) “regardless of whether federal or New
York State civil and human rights laws, including those

laws with provisions comparably-worded
to provisions of this title, have been so
construed.”  

As a result, the First Department rea-
soned that to establish a claim of hostile
work environment under the City HRL,
the alleged offensive conduct does not
have to be “severe or pervasive”, as is
required under both the federal and New
York State laws, but rather has to demon-
strate “unequal treatment”. Further, while
the federal and state standards also require
an employee to establish that a reasonable
person would find the conduct com-
plained of offensive, under the City HRL
a defendant would only have an affirma-
tive defense, if it could prove a reasonable
person would not be offended.

Following the Williams decision,
some Courts have been reluctant to dis-

NEW YORK STATE 
HUMAN RIGHTS LAW CLAIMS 
VS. NEW YORK CITY HUMAN
RIGHTS LAW CLAIMS: 
ONE SET OF FACTS, TWO DIFFERENT RESULTS
BY: STEVEN M. BERLIN AND JEANETTE ANTICO

Following the 

Williams decision, 

some Courts 

have been reluctant 

to dismiss City 

HRL claims, 

despite dismissal 

of New York State

Human Rights Law

(“State HRL”) claims,

when a plaintiff 

merely pleads 

unequal treatment.    

NEW YORK STATE VS. NEW YORK CITY

Continued on page 8

JOHN L.A. LYDDANE

BARBARA DECROW
GOLDBERG

summations not be interrupted, a judge’s prohibition
of objections during summation is not appropriate as
it is the duty of opposing counsel to object, request an
admonition of counsel, obtain a curative instruction,
or request a mistrial.17

CONCLUSION

The trial attorney is under a continuing ethical obli-
gation to protect the integrity of the adjudicative process
and the impartiality of the jury throughout the trial. It is
an obligation with far-reaching consequences for the attor-
ney, well beyond his duty to the litigant he represents
before the court.

Protecting the Integrity...
Continued from page 6
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miss City HRL claims, despite dismissal of New York
State Human Rights Law (“State HRL”) claims, when
a plaintiff merely pleads unequal treatment.3 Other
Courts, however, have commented that Williams does
not mandate a zero tolerance standard to determine,
for purposes of the City HRL, whether a plaintiff was
subjected to a hostile work environment.4

In its December 2012 decision in Hernandez, a
case involving an alleged hostile work environment at
a medical practice, the Appellate Division, Second
Department has fully elaborated on the effect of the
Williams decision in determining whether a claim can
survive under the State and/or City HRL.5

Hernandez involved three female plaintiffs who
were employed by a male defendant at his medical
office.  The first plaintiff was a medical clerk who later
became an assistant office manager. The second plain-
tiff was a medical clerk, and the third plaintiff was a
physician’s assistant.  Plaintiffs alleged that defendant
created a sexually hostile work environment in viola-
tion of both the State and City HRLs by making sug-
gestive comments to plaintiffs and by circulating
offensive and obscene e-mails to both male and female
employees of the medical office.

Defendant moved for summary judgment dis-
missing both the State and City HRL claims.  He
argued that plaintiffs’ claims for hostile work environ-
ment under State HRL should be dismissed as the evi-
dence failed to establish his conduct was “severe or
pervasive.” Defendant, while acknowledging the
relaxed standard under the City HRL, argued that the
conduct did not demonstrate unequal treatment
either. In opposition, plaintiffs argued that defendant’s
conduct was derogatory, directed toward women and
gender-based. They further argued that the conduct
was subjectively intolerable to plaintiffs and created an
objectively hostile work environment.  

The motion court granted defendant’s request for
summary judgment.  It found the evidence did not sup-
port a State HRL claim because the conduct was direct-
ed to both men and women and could be perceived as
offensive to either sex. Additionally, the motion court
found that the suggestive comments made to plaintiffs
were too sporadic to rise to an actionable level, and were
mere offensive utterances on several occasions that did
not rise to the level of pervasive, ongoing, harassment. 

Although the motion court acknowledged the
broader standard under the City HRL, it nevertheless
found that much of defendant’s behavior could be con-
sidered equally offensive to both male and female
employees so there was no unequal treatment, and the
behavior could be reasonably found to be no more than
petty slights and trivial inconveniences.

On appeal, the Appellate Division, acknowledged
the Williams decision, and determined that plaintiffs’
State and City HRL claims must be analyzed separate-
ly because the standard is drastically different depend-
ing on whether the claims are based on the State HRL
or the City HRL.  

In analyzing the State HRL claims, the Appellate
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Division applied the “severe or pervasive” standard.
While the Court found defendant’s e-mails to be “inap-
propriate” and “boorish,” it did not find the e-mails to
rise to the level of “severe,” so as to create a hostile work
environment.6 Further, the Court found that defen-
dant’s comments were too sporadic to be considered per-
vasive.  Having not risen to the level of “severe or perva-
sive,” the Court determined that the State HRL claims
should be dismissed.    

On the other hand, in analyzing the City HRL
claims, the Appellate Division noted that just because
the State HRL claims were not viable, did not mean the
City HRL claims were not viable. Instead, the Court
reaffirmed that “severe or pervasive” was not also the
standard for a City HRL claim.  However, the question
of whether conduct is “severe or pervasive” is applicable
to the scope of damages if liability is established under a
City claim, but not to the question of liability.  

Hernandez clarified that a City HRL claim is only
subject to dismissal if it is a “truly insubstantial case” in
which defendant's behavior cannot be said to fall within
the “broad range of conduct that falls between severe and
pervasive on the one hand and a petty slight or trivial
inconvenience on the other.”7 The Court did not find
defendant’s e-mails and conduct to be truly insubstantial
and noted that even a single comment could be action-
able. The Court determined that defendant’s conduct
could be characterized as subjecting plaintiffs to differ-
ential treatment, and that this was sufficient to render
the City HRL claim actionable.  

While the exact same facts and circumstances were
evaluated, the Appellate Division reached two drastical-
ly different conclusions when analyzing the State and
City HRL claims.  By doing so, the Hernandez Court
also emphasized that although an allegation of a petty
slight or trivial inconvenience could be actionable under
the City HRL, failure to establish the conduct was
“severe and pervasive” can impact plaintiff ’s remedy.
This should come as some comfort to employers. 

The guidance provided by the Hernandez decision is
the eased burden an employee is under in establishing
a hostile work environment claim under the City law.
This then underscores, once again, how important it is
for employers to take steps to deter any behavior that

can be seen as a violation of the City HRL’s standard
of differential treatment. Employers of individuals
who work in the City should review their policies pro-
hibiting harassment and retaliation to make sure they
cover conduct prohibited under the standards of the
City HRL and contain an appropriate complaint and
investigation process. Employee and supervisor train-
ing regarding behavior constituting a hostile work
environment under this relatively new standard is also
recommended so employees can intervene sooner
when inappropriate conduct occurs.

Steven M. Berlin is a partner at Martin
Clearwater & Bell LLP and Head of the
Firm’s Employment and Labor Practice
Group.  Mr. Berlin has over 25 years of lit-
igation experience and is a frequent
author and lecturer in New York and New
Jersey on employment law.

Jeanette Antico is a Senior Associate with
Martin Clearwater & Bell LLP. She focuses
her practice on the defense of medical
malpractice actions as well as employ-
ment and labor matters.
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Medical malpractice requires both a departure
from good and accepted practice and a find-
ing by the jury that the departure was a

proximate cause or substantial contributing factor to the
patient’s injury. On occasion, the defense attorney is
required to essentially concede a departure, and try the
case solely on the issue of proximate cause. Recently, in
a case tried in Monroe County, MCB obtained a
defense verdict after three weeks of trial when the jury
found negligence, but no proximate cause. 

The case involved a 37-year old married woman,
with one prior child, who became pregnant after sever-
al miscarriages. A prenatal sonogram suggested the pos-
sibility of Down Syndrome and, therefore, the plaintiff
underwent amniocentesis. A FISH test is the rapid
chromosomal analysis portion of the amniocentesis,
which includes the sex of the fetus, either XY (male) or
XX (female). The chromosome analysis for chromo-
some 21 properly determined that the fetus did not
have Down Syndrome. However, in performing the
chromosome analysis for the fetal sex, a transcription
error occurred and the typist reported the sex as (XY) for
male, when the report should have revealed that the
fetus was a female (XX). The defendant genetic coun-
selor advised the plaintiff that the Down Syndrome test
was negative and informed the plaintiff, with her con-
sent, that the fetus was a healthy male. Since prior sono-
grams had suggested a female, the plaintiff became
upset and requested a further ultrasound.
Accommodations were made, and a further ultrasound
was performed the next day, which resulted in a finding
by the maternal fetal medicine defendant that the fetus
at 22 weeks had ambiguous genitalia, possibly a bifid
scrotum or fused labia. 

Both the genetic counselor and the maternal fetal
medicine defendant met with the plaintiffs, and sug-
gested that plaintiff return in one week’s time for a fur-
ther ultrasound and that the plaintiff could undergo
further genetic testing for possible specific genetic
abnormalities related to the ambiguous genitalia. The
plaintiff discussed the issues with her husband and
returned the following day and indicated that they
wanted to have an elective termination. 

The plaintiff underwent a termination of her preg-
nancy, and a day later the full chromosome analysis was
available, which showed the error in the prior reporting.
Defendants properly informed the plaintiffs that there

was an error in the FISH test, and the plaintiffs had
aborted a normal female. The plaintiffs sued, contend-
ing that but for the erroneous information they would
not have chosen to terminate the pregnancy. 

While conceding that there was an “error” in the
transcription of the FISH test results, the defense
maintained that the error was not the proximate cause
or substantial contributing factor to the decision to
abort. At trial, the plaintiffs conceded that they did
not elect an abortion simply due to the sex of the fetus.
The defense highlighted the recommendation that the
plaintiff return for a further sonogram and genetic
testing and noted that the plaintiff had over a week
before the statutory limit of 24 weeks in New York
State for a termination. 

In order to justify having had the abortion, the
plaintiffs testified at trial that the genetic counselor and
others had recommended the abortion. Such testimony
was subject to significant impeachment with the use of
the hospital chart which reflected a recommendation
that the patient return in one week and the need for fur-
ther genetic testing. The defense was able to show that
genetic counselors must remain neutral and cannot
advocate for or against abortion. 

The defense conceded that the erroneous FISH test
resulted in the need for a sonogram and was able to
blow up the sonograms to specifically demonstrate, with
expert testimony, that the views did show ambiguous
genitalia. The plaintiffs did not put in expert testimony
contrary to such issue. Ultimately, after four hours of
deliberation, the jury unanimously found negligence in
the performance and interpretation of the FISH test,
but found that the negligence was not a proximate cause
or substantial contributing factor to the plaintiff ’s elec-
tion to terminate. 

Jeff Lawton, is a Senior Partner and
trial attorney at the Firm with over 30
years expereince. Mr. Lawton handles
a wide variety of the firm’s medical and
health care clients and has been trying
cases with multimillion dollar exposure
for many years. Mr. Lawton has repre-
sented physicians and teaching hospi-
tals and has extensive experience
cross-examining medical experts
before the New York Supreme Court. 

JEFF LAWTON



Recent Defense Verdicts
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March 2013: Defense Verdict in Orthopedic Surgery Case
Senior Trial Partner Sean F.X. Dugan and Partner Laurie A. Annunziato recently received a defense verdict in the Supreme
Court, Queens County. The case involved a 28 year old working woman who limped into the office of an orthopedic sur-
geon, complaining that, following recent back trauma, she experienced back pain radiating down her left leg. On examina-
tion, the only positive finding was weakness of dorsiflexion of the great toe on her left foot. The surgeon claimed he urged
his patient to obtain a MRI study of her lower spine to rule out a herniated disc in the lumbosacral area; the patient denied
any such order was given. Within four weeks, the patient developed cauda equina syndrome, a permanent, disabling, very
painful condition. At trial, plaintiff ’s counsel claimed the surgeon missed the subtle findings of cauda equina – the radicu-
lar pain, urinary retention, or sensory loss in her perianal region. The defense successfully established that the diagnosis is
based on gross findings of the three symptoms together, and plaintiff had only the pain in the back, radiating down her leg,
which is consistent with a herniated lumbosacral disc.

February 2013:  Defense Verdict in Alleged Failure to Diagnose Breast Cancer
Senior trial Partner, Jeff Lawton, received a defense verdict in New York County in a case involving an alleged fail-
ure to diagnose breast cancer. The plaintiff had a 3 centimeter breast mass and the codefendant did a fine needle aspiration.
Mr. Lawton represented the Hospital and cytopathologist who read the
slides as being consistent with benign hyperplasia.  The plaintiff's expert
contended the slides should have been read as atypia and suspicious for
cancer. Plaintiffs’ claimed the alleged misread lead to a nine month delay
in diagnosis, resulting in the need for radiation therapy and a significant
reduction in a chance for a cure.

After a three week trial, and three days of deliberation, the jury
returned a unanimous verdict for the Hospital and cytopathologist, as well
as, the codefendant clinician. Mr Lawton was able to persuade the jury
that the slides were read correctly, despite admitting that the plaintiff like-
ly had cancer when the fine needle aspiration was taken. 

February 2013: Defense Verdict in Heart Surgery Case
Senior Partner Peter T. Crean obtained a defense verdict on behalf of a New York City heart surgeon against allegations of
misuse of Heparin anticoagulation and its reversal agent, Protamine.  The defense established that despite proper anticoagu-
lation and reversal management, the patient experienced an unpredictable anaphylactic-like reaction resulting in multi-organ
failure and hemorrhage. The Queens County jury found that returning to the heart lung machine for additional revascular-
izations and re-medication with Protramine despite the earlier reaction was necessary under the circumstances.

February 2013: Rico Claim Dismissed in Multi-Million Dollar Lawsuit Alleging Real Estate Fraud
Plaintiffs alleged that various defendants fraudulently induced them to pay fees to other defendants to obtain millions of
dollars in financing real estate transactions. Plaintiffs alleged that the defendant whom MCB represented violated the
Racketeering Influenced and Corrupt Organizations Act (“RICO”) by funneling those funds through its attorney client
fund. MCB made a pre-Answer motion, asking the Court to dismiss the RICO claims for failure to state a cause of action.
The Court granted the motion, thereby allowing the defendants to avoid having to engage in extensive and costly discov-
ery. The motion was made by Senior Partner Peter T. Crean and Partner Gregory J. Radomisli in the United States District
Court, Southern District of New York.

February 2013: Defense Verdict in Alleged Foreign Object Case Against Deli
Partner Steven A Lavietes received a defense verdict in New York County during February 2013 in a foreign object case
brought by a law school graduate against a New York deli on theories of strict products liability and breach of implied war-
ranty of fitness for human consumption.  The claim was that the  deli sold the plaintiff a pastrami sandwich which alleged-
ly contained a 3. 2 centimeter fragment of a hairpin which perforated his stomach wall and pancreas requiring life saving
open abdominal surgery to remove the foreign object, significant keloid scarring and pain from the surgical incision as well
as permanent injury to his pancreas.  The defense established,
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Brian T. Marto joined Martin Clearwater & Bell LLP as a first year associate in 2004 and became a
Partner in 2013. Mr. Marto is located in the Firm’s White Plains office and  focuses his practice on
the defense of medical malpractice and professional liability cases. He received his J.D. in 2004
from St. John's University School of Law, his B.S. in Health Sciences in 1995 and his M.S. in
Physical Therapy in 1997 from Boston University.  Mr. Marto's legal experience is complemented
by his experience as a physical therapist prior to joining MCB. He is admitted to practice before
both New York and New Jersey State Courts.

Recent Defense Verdicts Continued from page 11

through the medical testimony of plaintiff ’s operating surgeon and treating internist, as well as
through the testimony of expert and fact witnesses, that plaintiff ’s contentions were medically
improbable raising significant credibility issues as to the source of the foreign object and the time of
ingestion.  The New York County jury unanimously found  there was insufficient evidence to estab-
lish the foreign object was in the pastrami sandwich.

January 2013: Defense Verdict in Ceiling Collapse Brain Damage Claim
Senior Partner, John L.A. Lyddane, obtained a defendants' verdict on behalf of a building owner
and managing agent after a tenant was struck by a falling ceiling in her apartment. Since the ten-
ant had undergone five prior aneurysm procedures, the issue was whether the conceded damages
were the result of the accident or the pre-existing medical condition. Although the Bronx County
jury found that there was negligence on the part of the defendants, they agreed that the injuries
were unrelated to the accident and awarded no damages. Partner Steven A. Lavietes assisted with
the discovery and trial preparation. 

December 2012: Defense Verdict in Kidney Stone Treatment Claim
Senior Trial Partner Bruce G. Habian received a defense verdict in New York County; he repre-
sented a Board Certified nephrologist who had been involved in kidney stone treatment for the
patient during calendar year 2001.  The theory of the case was that excessive water ingestion —
per the defense, this was contrary to the physician's specific instructions concerning electrolyte
maintenance — caused water intoxication and resulting hyponatremia. The correction of this
condition was criticized, with the claim that it caused demyelination of brain tissue and perma-
nent brain damage. 

The course of treatment spanned 11 years, and experts in nephrology, rehabilitation neurolo-
gy, neuropsychology and neuroradiology were involved in the prosecution and defense. Senior
Associate Olga Nikiciuk ably assisted in the trial preparation which involved digesting and collat-
ing 12 years worth of hospital charts, lab values and treatment records for well over 50 specialists
who had consulted for the plaintiff in the intervening years.  In addition crucial non-party witness
depositions established important treatment testimony. 
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MCB NEWS
Brian T. Marto named Partner in the Firm


